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AQO 88A (Rev. 06/09) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT

for the

Eastern District of Virginia

British Telecommunications PLC
Plaintiff
V.
CoxCom, Inc., Cox Communication, Inc. and

Cable One, Inc.
Defendant

Civil Action No. 10-658-SLR

(If the action is pending in another district, state where:
District of Delaware )

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Internet Engineering Task Force, The Internet Society, 1775 Wiehle Ave, Suite 201, Reston, VA 20190

dTestimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify ata
deposition to be taken in this civil action. If you are an organization that is not a party in this case, you must designate
one or more officers, directors, or managing agents, or designate other persons who consent to testify on your behalf
about the following matters, or those set forth in an attachment:

See attached Schedule B.

Place: Willkie Farr & Gallagher LLP .| Date and Time:
1875 K Street N.W. .
Washington, D.C. 20006-1238 10/31/2012 9:00 am

The deposition will be recorded by this method: _Videographic or Stenographic means

03 Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the
material:

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are

attached.

Date:  10/02/2012
CLERK OF COURT
OR

Signature of Clerk or Deputy Clerk Atb)‘n/ey s sigka{re

The name, address, e-mail, and telephone number of the attorney representing (name of party) ~ Cable One, Inc. CoxCom,

Inc. and Cox Communications, Inc. , who issues or requests this subpoena, are:

Eugene Chang, Willkie Farr & Gallagher LLP, 787 Seventh Avenue, New York, NY 10019, (212) 728-8988,
echang@uwillkie.com.




AO 88A (Rev. 06/09) Subpoena to Testify at a Deposition in a Civil Action (Page 2)

Civil Action No. 10-658-SLR

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ, P. 45.)

This subpoena for (name of individual and title, if any)

was received by me on (date)

3 Iserved the subpoena by delivering a copy to the named individual as follows:

on (date) ;or

[ Ireturned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:



AQO 88A (Rev. 06/09) Subpoena to Testify at a Deposition in a Civil Action (Page 3)

Federal Rule of Civil Procedure 45 (¢), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpeena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Reguired. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(ii) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held;

(iii) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(ii) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iii) a person who is neither a party nor a party’s officer to incur
substantial expense to travel more than 100 miles to attend trial.

(C) Specifving Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(if) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
electronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost, If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the
parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information until
the claim is resolved.

(e) Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45(c)(3)(A)(ii).



INTRODUCTORY STATEMENT
This subpoena relates to two parallel civil litigation actions involving British
Telecommunications PLC (“British Telecom™) against Cable One, Inc. (“CableONE”), CoxCom,
Inc., and Cox Communications, Inc. (together, “Cox”) and ComCast Corporation (“ComCast”)

in the United States District Court for the District of Delaware.

British Telecom asserts that defendants CableONE, Cox and ComCast have infringed
eight patents generally relating to high speed internet and telephone network architecture and

function. The U.S. patents at issue are:

e 5,142,532 (Communication System);

e 5,526,350 (Communication Network With Bandwidth Managers For Allocating
Bandwidth to Different Types of Traffic);

e 6,538,989 (Packet Network);
e 6,665,264 (Connection Admission Control for Connection Orientated Networks);

e 6,473,742 (Reception Apparatus for Authenticated Access to Coded Broadcast
Signals);

e 5,923,247 (Fault Monitoring);
e 5,790,643 (Pricing Method for Telecommunication System); and

e 6,205,216 (Apparatus and Method for Inter-Network Communication) (taken
together, the “British Telecom Patents™).

During the course of discovery, the parties have learned that IETF may possess
documents that are relevant to the dispute. Specifically, certain RFC’s, draft documents and
communications are relevant to the claims and defenses in the litigations. Pursuant to Federal

Rule of Civil Procedure 45, Cox and CableONE are serving this subpoena on you to gain access
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to these documents and will undertake to assist you in identifying any useful documents that you

may have in your possession.

In addition, pursuant to Federal Rules of Civil Procedure 30(b)6 and 45, CableONE and
Cox request to take the deposition of IETF. IETF is requested to designate one or more officers,
directors, managing agents or other persons who can consent to testify on its behalf on the topics
listed in this Schedule B, and to identify each designee’s name, position at or relationship with
IETF, and the topic(s) (by number) on which he or she will testify, at least three days prior to the
deposition. The deposition will commence at 9:00 a.m. on October 31, 2012 at the offices of
Willkie Farr & Gallagher LLP, located at 1875 K Street N.W., Washington, DC 20006, or at
such other time and place as agreed upon by the parties. The deposition may be recorded by

stenographic or videographic means.

Please note that as to Topic number 1 in Schedule B, CableONE and Cox will consider a

sworn affidavit in lieu of testimony as to the authenticity of the documents referenced therein.
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DEFINITIONS AND INSTRUCTIONS

1. All documents shall be produced within the scope of, in accordance with, and in
the manner described by Federal Rules of Civil Procedure 26 and 45. All definitions,
instructions and limitations set forth in the Federal Rules of Civil Procedure and the Local
Rules of Civil Practice and Procedure of the United States District Court for the District of
Delaware shall apply.

2. The term “IETF” refers to Internet Engineering Task Force Integrated Services
Working Group, any predecessors and successors thereof, any subsidiaries, affiliates, present
and former officers, agents, directors and all other persons acting or purporting to act on behalf
of IETF or its predecessors, subsidiaries, or affiliates including all past or present employees or
any such person or persons individually or in combination.

3. For a statement of your duties in responding to this subpoena, see Rules

45(d)(1) and (2) of the Federal Rules of Civil Procedure, which appear on the reverse side of

the subpoena.

4. Documents requested by this subpoena need not be withheld on an assertion that
they are deemed confidential by IETF or by the originator of the documents. The parties to
this litigation have agreed to and the Court has signed a “Stipulated Protective Order” that
applies to third parties. (See 9 1-11.5 of the Order.) A copy of that Order is attached as
Exhibit 1. Any documents produced by you in response to this subpoena that bear a legend
“CONFIDENTIAL?” (see 19 4.1-4.5, 11.5 of the Order) will be treated in accordance with that

Order.
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SCHEDULE B
Deposition Topics

1. The creation, status as a business record, and authenticity of each document

produced by IETF in response to Schedule A.

2. The creation, status as a business record, and authenticity of the following

documents: RFC 741, RFC 1190, and RFC 1633.

3. The creation, status as a business record, and authenticity of all RFCs and
Internet Drafts listed in the IETF Status Pages for the Audio-Video Transport Working Group
(attached herein as Exhibit 2).

4. The creation, status as a business record, and authenticity of all RFCs and
Internet Drafts listed in the IETF Status Pages for the Integrated Services Working Group
(attached herein as Exhibit 3).

5. The creation, status as a business record, and authenticity of all RFCs and
Internet Drafts listed in the IETF Status Pages for the Integrated Services over Specific Link
Layers Working Group (attached herein as Exhibit 4).

6. The creation, status as a business record, and authenticity of all RFCs and
Internet Drafts listed in the IETF Status Pages for the Differentiated Services Working Group
(attached herein as Exhibit 5).

7. The creation, status as a business record, and authenticity of all RFCs and
Internet Drafts listed in the IETF Status Pages for the Resource Reservation Setup Protocol
Working Group (attached herein as Exhibit 6).

8. The creation, status as a business record, and authenticity of all RFCs and

Internet Drafts listed in the IETF Status Pages for the IP over Cable Data Network Working
Group (attached herein as Exhibit 7).
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Docket Text:
80 ORDERED re [47] Proposed Order filed by British Telecommunications plc. Signed by Judge Mary
Pat Thynge on 4/28/2011, (cak)

DuA? - Dockes Tests
Joltt PROPOSED ORDER PROTECTIVE ORIER ny SBuibish Telecommunizations ple. (Rovaer, Philip)

IN THE UNITED STATES DISTRICT COURT |
FOR THE DISTRICT OF DELAWARE

BRITISH TELECOMMUNICATIONS PLC, )
)
Plaintiff, ) Civil Action No. 10-658-SLR
| ) ;
v, ) |
) DEMAND FOR JURY TRIAL
COXCOM, INC., )
COX COMMUNICATIONS, INC,, )
)
and )
)
CABLE ONE, INC,, )
)
Defendants. )
PROTECTIVE ORDER

Pursuant to Fed. R. Civ. P. 26(c), the Court finds that good cause exists for enfry of a protective
order to prevent unauthorized disclosure and use of the parties' trade secrets and other confidential
information during and after the course of this litigation. Accordingly, IT IS HEREBY ORDERED
as follows:

1.  PURPOSES AND LIMITATIONS

Disclosure and discovery activity in this action are likely to encompass confidential,
proprietary, or private information for which special protection from public disclosure and frorh use
for any purpose outside this litigation would be warranted. Accordingly, the parties hereby
stipulate to and petition the court to enter the following Protective Order. The parties acknowledge
that this Order does not confer blanket protections on all disclosures or responses to discovery and that
the profection it affords extends only to the limited information or items that are entitled under the

applicable legal principles to treatment as confidential. The parties further acknowledge, as set forth



in Section 9 below, that this Protective Order creates no entitlement to file such information under
seal; Civil Local Rule 5.1.3 sets forth the procedures that must be followed and reflects the standards
that will be applied when a party seeks permission from the court to file material under seal.
2. DEFINITIONS
2.1 Party: any party to this action, including all of its officers, directors,

employees, agents, consultants, retained experts, and Counsel of Record (and their staff).

2.2 Disclosure or Discovery Material; all items or information, regardless of

the medium or manner generated, stored, or maintained (including, among other things, documents,
testimony, transcripts, interrogatory answers, responses o requests for admission, pleadings,
correspondence, and tangible things) that are produced or generated in disclosures or responses to

discovery in this matter,

2.3 "CONFIDENTIAL" Information or Items: non-public Disclosure

or Discovery Material (regardless of how generated, stored or maintained) that a party claims in
good faith contains or di§closes information relating to trade secrets, confidential, or proprietary
research, development, technical or commercial information within tﬁe meaning of F. R, Civ. P.
26(c)(1)X(G). This material includes, but is not limited to, non-public experiments, technical
documents, laboratory notebooks, current pricing, market information, marketing material
(including current marketing plans), and customer, distributor, licensee, supplier, and vendor
information. Documents previously marked “Confidential” and produced under Delaware
Local Rule 26.3 in this litigation will hereafter be treated under the terms of this Protective
Order.
24 Receiving Party: a Party that receives Disclosure or Discovery Material

from a Producing Party.




25 Producing Party: a Party, non-party, or third party that produces
Disclosure or Discovery Material in this action,

2.6. Designating Party: a Producing Party that designates information or

items that it produces in disclosures or in responses to discovery as CONFIDENTIAL.

27 Protected Material: any Disclosure or Discovery Material that is

designated as CONFIDENTIAL.

2.8 Counsel of Record: attorneys who have filed appearances with and been

admitted by the Court on behalf of any Party in this action.

29  Other Counsel: attorneys who have been retained in any capacity by any
Party in this action but have not filed an appearance.

2.10  Counsel (without qualifier): Counsel of Record and Other Counsel.

2.11 Expert: a person with specialized knowledge or experience in a matter
pertinent to the litigation who is: (i) retained by a Party or its Counsel to serve as an expert witness or
consultant in this action, (ii) not a past or current employee of a Party or a competitor of a Party, and
(iii) not anticipated to .become an employee of a Party or a competitor of a Party. This definition
includes a professional jury or trial consultant retained in connection with this litigation.

2.12  Professional Vendors: persons or entities that provide litigation support

services (e.g., photocopying; videotaping; translating; preparing exhibits or demonstrations;
organizing, storing, retrieving data in any form or medium; etc.) and their employees and
subcontractors.

3. SCOPE The protections conferred by this Protective Order apply not only to Protected
Material (as defined above), but also any inforrm.tion copied or extracted therefrom, as well as all

copies, excerpts, summaries, or compilations thereof, plus testimony, conversations, or presentations



by parties or counsel that includes Protected Material. Counsel will work together to discuss how to

handle confidential information to be presented at hearings or at trial.

4, ACCESS TO AND USE OF PROTECTED MATERIAL

4.1 Basic Principles. With respect to Protected Material that has been

designated in accordance with Section 5 below and has been disclosed or produced by another Party,
non-party, or third party, a Receiving Party may use such information in connection with this case
only for prosecuting, defending, or attempting to settle this litigation. Such Protected Material may
be disclosed only to the categories of persons and under the conditions described in this Order. When
the litigation has been terminated, a Receiving Party must comply with the provisions of section 10.2,
below (FINAL DISPOSITION).

Protected Material must be stored and maintained by a Receiving Party at a
location and in a secure manner that ensures that access is limited to the persons authorized

under this Order.

42  Disclosure and Use of "CONFIDENTIAL" Information. Unless

otherwise ordered by the court or permitted in writing by the Designating Party, a Receiving
Party may disclose any information or item designated "CONFIDENTIAL" only to:

(a) The Receiving Party's Counsel of Record in this action, as well as
employees of said Counsel of Record to whom it is reasonably necessary to disclose the
information for this litigation.

(b) Up to six (6) in-house legal, intellectual property or licensing
representatives or Other Counsel (and clerical staff of any of the foregoing) who, (1} have
signed the "Acknowledgment and Agreement to Be Bound" (Exhibit A attached), (2)

have submitted a sworn declaration to the Producing Party that he or she does not have a



competitive technical  role for the Receiving Party prior to receiving any
CONFIDENTIAL information of the Producing Party, (3) agree to maintain all
CONFIDENTIAL information in a physically or electronically secure manner available
only to themselves and their directly assisting clerical staff, and (4) are not the subject of
at pmesolved objection under paragraph 4.4 below. “Competitive technical role " for
" purposes of this Protective Order shall include advice, participation, or role in the client's
decisions about patent prosecution or scientific research involving data-over-cable
produets and/or services.
The individuals identified below are pre-approved by the parties under § 4.2(b)
and will have immediate access when they complete the undertakings of § 4.2(b) (1), (2),
and (3):
(1) For BT: Neil Hobbs (Senior Litigation Lawyer), David Shawley
(Senior Contentious Lawyer), Chris Gittins (Licensing Executive),
Nigel Lecky (Head of Intellectual Property Licensing), Simon Garrett
(IPR Development Manager), and Rodolphe Michel (Intellectual
Property Lawyer);
(2) For Cox: Marcus Delgado (Chief IP Counsel), Stephanie Allen-
Wang (IP Corporate Counsel), and Kristen Weathersby (Associate
General Counsel); and
(3) For Cable One: Alan Silverman (Vice President & General
Counsel), Steve Fox (Senior Vice President & Chief Technology

Officer), Jim Hannan (Vice President — Engineering), Kishore Reddy



(Vice President — Product Support & Development), and Mitch Lukin
(Baker, Botts LLP).

(¢) Experts (as defined in this Order) of the Receiving Party (1) to whom
disclosure is reasonably necessary for this litigation, (2) who have signed the
"Acknowledgement and Agreement to Be Bound" (Exhibit A), and (3) as to whom the
procedures set forth in Section 4.5 below have been followed.

(d) The Court, Court Reporters, and their respective staffs and persormel.

() Professional Vendors to whom disclosure is reasonably necessary for
this litigation.

(6 During their depositions, witnesses (1) who are listed as the author or
prior recipients of the CONFIDENTIAL document, (2) the original source of the
CONFIDENTIAL information, or (3) current employees of the Designating Party. Even
if a witness does fall within the three points above in this subsection, the questioning
attorney may show the CONFIDENTIAL document to a former employee of the
Designating Party who is not employed by a competitor at the time of deposition, solely to
ask the witness prelimingry questions to determine authorship, receipt or access to the
CONFIDENTIAL document; in this latter situation, the CONFIDENTIAL
document should be specifically indentified on the record, but should not be marked as
an exhibit unless the witness confirms the applicability of one or more of the three

points above.

44  Newly Identified Individuals Under Paragraph 4,2(b) and Procedures

for Objecting. A Receiving Party may seek to replace or add any legal, intellectual propefty or

licensing representatives or Other Counsel under Y 4.2(b). Designating Parties may object in



writing to individuals identified under paragraph 4.2(b) within ten (10) business days of service
of a new declaration submitted on their behalf. The Receiving Party shall not disclose
CONFIDENTIAL information to a paragraph 4.2(b) individual until ten (10) business days
have clapsed following service of the declaration. If an objection to such an identified individual
is received, the Receiving Party shall not disclose CONFIDENTIAL information to that
individual until the objection is resolved by agreement of the parties or by the Court.

4.5 Procedures for Approving Disclosure of CONFIDENTIAL

Information or Items to ""Experts"

(2) Untess otherwise ordered by the court or agreed in writing by the
Designating Party, a Party that seeks to disclose to an "Expert” (as defined in this Order) any
informatipn or item that has been designated "CONFIDENTIAL" first must make a
written disclosure to the Designating Party that (1) sets forth the full name of the Expert
and the city and state of his or her primary residence, (2) attaches a copy of the Expert's
current resume, (3) identifies the Expert's current employex(s), (4) identifies each person or
entity from whom the Expert has received compensation for work in his or her areas of
expertise or to whom the expert has provided professional services at any time during the
preceding four years, and (5) identifies (by name and number of the case, filing date, and
location of court) any litigation in connection with which the Expert has provided any
professional services during the preceding four years.

(b) A Party that makes a disclosure of ‘rhe information specified in the
preceding paragraph may disclose the subject Protected Material to the identified Expert
unless, within ten (10) business days of delivering the disclosure, the Party receives a written
objection from the Designating Party. Any such objection must set forth in detail the grounds

on which it is based.



(c) A Party that receives.a timely written objection must meet and confer
with the Designating Party (through direct voice-to-voice dialogue) to try to resolve the
matter by agreement. If no agreement is reached, the Party secking to make the
disclosure to the Expert may file a motion as provided in Civil Local Rule 7 (and in
compliance with Civil Local Rule 5.1.3, if applicable) seeking permission from the court to
do so. Any such motion must describe the circumstances with specificity, set forth in detail
the reasons for which the disclosure to the Expert is reasonably necessary, assess the risk of
harm that the disclosure would entail and suggest any additional means that might be used to
reduce that risk. In addition, any such motion must be accompanied by a competent
declaration in which the movant describes the parties' efforts to resolve the matter by
agreement (i.e., the extent and the ﬁontent of the meet and confer discussions) and sets forth
the reasons advanced by the Designating Party for its refusal to épprove the disclosure. In any
such proceeding, the Party opposing disclosure to the Expert shall bear the burden of proving
that the risk of harm that the disclosure would entail (under the safeguards proposed)
outweighs the Receiving Party's need to disclose the Protected Material to its Expert.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care By The Designating Party. Each

Party or non-party that designates information or items for protection under this Order must
take care to limit any such designation to specific material that qualifies under the appropriate
standards, A Designating Party must take care to designate for protection only those parts of
material, documents, items, or oral or written communications that qualify — so that other portions of
the material, documents, items, or communications for which protection is not warranted are not

swept unjustifiably within the ambit of this Order.




Mass, indiscriminate, or routine designations are prohibited. Designations that are
shown to be clearly unjustified, or that have been made for an improper purpose (e.g., to
unnecessarily encumber or retard the case development process, or to lmpose unnecessary
expenses and burdens on other parties), expose the Designating Party to sanctions,

If it comes to a Party's or a non-party's attention that information or items that it
designated for protection do not qualify for protection under this Protective Order, that Party or non-
party must prompitly notify all other parties that it is withdrawing the mistaken designation,

52  Manner and Timing of Designations. Except as otherwise provided in

this Order (see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordered,
material that qualifies for protection under this Protective Order must be clearly so designated before
the material is disclosed or produced. Designation in conformity with this Order requires:

(a) for information in documentary form ( but not including transcripts

of depositions, court hearings, or other court pretrial or trial proceedings). The Producing
Party shall affix or cause to be affixed the legend "CONFIDENTIAL"I on each page that
contains Protected Material. If only a portion or portions of the material on a page qualifies
for protection, the Producing Party also must clearly identify the protected portion(s)
(e.g., by making appropriate markings in the margins or appropriate forms of redaction).
A Party or non-party that makes original documents or materials available for inspection
need not designate them for protection until after the inspecting Party has indicated which
material it would like copied and produced. During the inspection and before the
designation, all materials made available for inspection shall be deemed CONFIDENTIAL.
After the inspecting Party has identiﬁed the documents it wants copied and produced, the

Producing Party must determine which documents, or portions thereof, qualify for protection




under this Protective Order, and then, before producing the specified documents, the
Producing 'Party must affix the appropriate "CONFIDENTIAL' legend on each page that
contains Protected Material, If only a portion or portions of the material on a page qualifies
for protection, the Producing Party also must clearly identify the protected portion(s) {e.g.,
by making appropriate markings in the margins or other appropriate forms of redaction).

(b} for testimony given in deposition, court hearing, or other court

pretrial or trial proceedings. Before the close of the deposition, hearing, or other court

proceeding, the Party or non-party offering or sponsoring the testimony shall identify on the
record all protected testimony and shall further specify any portions of the testimony that
qualify as CONFIDENTIAL. Furthermore, at any point in time up to and including 20 days
after receipt of the transcript, any party may designate the entire transcript or appropriate
portions thereof under as CONFIDENTIAL under the appropriate provisions of this
Protective Order.
Transcript pages containing Protected Material should be identified with the legend
"CONFIDENTIAL," as instructed by the Party or nonparty offeﬁng or sponsoring the

witness or presenting the testimony.

(c) for__information produced in_some form other than

documentary, and for any other tangible items, that the Producing Party must take

reasonable steps to provide notice prominently with respect to such information; for example,
by affixing in a prominent place on the exterior of the container(s) or disc(s) in which the
information or item is stored the legend "CONFIDENTIAL." If only portions of the
information or item warrant protection, the Producing Party, to the extent practicable, shall

identify the protected portions.

10




53  Inadvertent Failures to Designate. If timely corrected, an inadvertent ,
failure to designate qualified information or items as CONFIDENTIAL does not, standing alone, |
waive the Designating Party's ﬁght to secure protection under this Order for such material. If
material is appropriately designated as CONFIDENTIAL afier the material was initially
produced, the Receiving Party, on timely notification of the designation, must make reasonable
efforts to assure that the material is treated in accordance with the provisions of this Order.

54 Limits on Confidential Information. Information is not Protected

Material under this Protective Order which (a) is shown by contemporaneous documentation of the
Receiving Party to have been in its possession prior to receipt from the Producing Party; or (b)
becomes, through no fault of the Receiving Party, publicly known; or (¢) is furnished to the
Receiving Party by a third party without breach of a duty to the Producing Party; or (d) is
independently developed by the Receiving Party without access to the Protected Information.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1  Timing of Challenges. A challenge to a Designating Party's confidentiality

designation should normally be raised promptly aﬁer the Receiving Party becomes aware that it
disagrees with the Designating Party's confidentiality designation. However, a Party that elects not to
mount a challenge promptly after the confidentiality designation is disclosed does not thereby waive
its right to later challenge a confidentiality designation if the Court determines thgt circumstances
taken as a whole preserve substantial fairness, avoid unnecessary economic burdens, and is warranted
to prevent significant disruption or delay of the litigation.

62 Meet _and Confer. A Party that clects to initiate a challenge to a
confidentiality designation must do so in good faith and must begin the process by conferring directly

(in voice to voice dialogue; other forms of communication are not sufficient) with counsel for

11




the Designating Party. In conferring, the challenging Party must explain the basis for its belief that the
confidentiality designation was not proper and must give the Designating Party an opportunity to
review the designated material, to reconsider the circumstances, and to explain the basis for the chosen
designation. A challenging Party may proceed to the next stage of the challenge process only if it
has first eﬁgaged in this meet and confer process.

6.3 Judicial Intervention. A Party that elects to press a challenge to a

confidentiality designation after considering the justification offered by the Designating Party may
file and serve a motion under Civil Local Rule 7 (and in compliance with all Civil Local Rules
and Standing Orders of the Court, as applicable). Each such motion shall set forth in detail the
basis for the challenge, must be accompanied by a competent declaration that the movant has
complied with the meet and confer requirements imposed in the preceding paragraph, and set forth
with specificity the justification for the confidentiality designation given by the Designating Party
during the meet and confer dialogue. The ultimate burden of persuasion in any such challenge
proceeding shall be on the Designating Party.

Until the court rules on the challenge, all parties shall continue to afford the material in
question the level of protection to which it is entitled under the Producing Party's designation.

7. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED

IN_ OTHER LITIGATION. If a Receiving Party is served with a subpoena or a document
demand issued in other litigation that would compel disclosure of any information or items designated
in this action as CONFIDENTIAL, the Receiving Party must so notify the Designating Party in
writing (by email and fax) as soon as reasonably possible and in no event more than three court days
after receiving the subpoena or demand. Such notification must include a copy of the subpoena or

document demand.
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The Receiving Party also must inform in writing the person who caused the subpoena or
document demand to issue in the other litigation that some or all the material covered by the
subp;)ena or demand is the subject of this Protective Order, and therefore may be subject to
protective action by the Designating Party. In addition, the Receiving Party must deliver a copy of
this Protective Order promptly to the person who caused the subpoena or demand to issue in the
other litigation.

The purpose of imposing these duties is to alert the interested parties to the existence of this
Protective Order and to afford the Designating Party an opportunity to try to protect its confidentiality
interests in the court from which the subpoena or document demand issued. The Designating Party
shall bear the burden and expense of seeking protection of its confidential material — and nothing in
these provisions should be construed as authorizing or encouraging a Receiving Party in this action to
disobey a lawful directive from another court.

8. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL. If a

Receiving Party learns that, by inadvertence or otherwise, it has disclosed Protected Material to any
person of in any circumstance not authorized under this Protective Order, the Receiving Party must
immediately (a) notify in writing the Designating Party of the unauthorized disclosures, (b) use its
best efforts to retrieve all copies of the Protected Material, () inform the person or persons to whom
unauthorized disclosures were made of all the terms of this Order, and (d) request such person or
persons to execute the "Acknowledgment and Agreement to Be Bound" that is attached hereto as

Exhibit A.

9. FILING PROTECTED MATERIAL. A Party that seeks to file under seal any

Protected Material must comply with Civil Local Rule 5.1.3 of this Court. If Protected Material

comprises only a portion of the pleading or other document to be filed, the filing party shall file and/or

13




serve a redacted version of the pleading or other document pursuant to the local rule, redacting only the

Protected Material.

10, TERM AND TERMINATION
10.1 Duration. Even after the termination of this litigation, the confidentiality

obligations imposed by this Order shall remain in effect until a Designating Party agrees otherwise in
writing or a court order otherwise directs or the underlying material becomes public through no

action of the Receiving Party.

10.2  Final Disposition. Unless otherwise ordered or agreed in writing by the

Producing Party, within sixty days after the final termination of this action, including exhaustion of
all rights to appeal, each Receiving Party must return or destroy all Protected Material received from a
- Producing Party, Asused in this subdivision, "all Protected Material” includes all copies, ab'stracts,
compilations, summaries or any other form of reproducing or capturing any of the Protected Material,
By the 60-day deadline, the Receiving Party must submit a written certification to the Producing
Party (and, if not the same person or eﬁtity, to the Designating Party) that identifies (by category,
where appropriate) all the Protected Material that was returned or destroyed and that affirms that the
Receiving Party has not retained any copies, abstracts, compilations, summaries or other forms of
reproducing or capturing any of the Protected Material. Notwithstanding other provisions of this
Protective Order, Counsel of Record are entitled to retain an archival copy of all pleadings, motion
papers, transcripts, exhibits, legal memoranda, correspondence or attorney work product, even if such
materials contain Protected Material. Any such archival copies that contain or constitute Protected

Material remain subject to this Protective Order as set forth in Section 4, above.
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11, MISCELLANEOUS
11.1 Right to Further Relief. Nothing in this Order limits the right of any

person to seek modification of this Order by the Court in the future.

11.2 Right to Assert Other Objections. By stipulating to the entry of this

Protective Order, no Party waives any right it otherwise would have to object to disclosing or
producing any informétion or item on any ground not addressed in this Protective Order. Similarly, no
Party waives any right to object on any ground to the use in evidence of any of the material covered
by this Protective Order. Nothing in this Protective Order shall be construed as a finding that any
designated Protected Material actually constitutes or contains proprietary or confidential material or
trade secrets. For purposes of this order, CONFIDENTIAL information shall not include information
that (a) has become public knowledge in a manner other than by violation of this Order; (b) is acquired
by the Receiving Party from a third party having the right to disclose voluntarily such information or
material; () was lawfully possessed by the Receiving Party prior to the entry of this Order by the
Court; or (d) was lawfully developed by the Receiving Party independent of the information
produced under the Protective Order.

11.3 Inadvertent Production of Privileged Documents. If a party learns that

through inadvertence it has produced or provided discovery which it believes is subject to a claim of
attorney-client privilege or work product immunity, the Producing Party must promptly give written
notice to the Receiving Party or parties that the information or material ‘is subject to a claim of
attorney-client privilege or work product immunity and request that the information or material be
returmned to the Producing Party. The Receiving Party may challenge the designation of such
information as attorney-client privileged or attorney work product by (i) conducting a meet-and-
confer on the issue within ten (10) business days of written notice from the Producing Party, and (ii)

if no agreement is reached, by filing a motion within s ten (10) business days after the meet-and-
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confer. The motion shall be filed under seal and shall include a copy of the designated material in
question. The Recetving Parly bears the burden of proving that the designation is not justified. The
Receiving Party or parties shall return such information or material to the Producing Party unless the
Receiving Party has made a timely challenge to designation of such information or material as
attomey-client privileged or work product protected. 1f a timely challenge is made, then unless and
until the Court has resolved the issue, the Receiving Party shall return or destroy all copies or
derivatives of the disputed information except for the material that is attached to and comprises part
of the challenge motion retained in the files of Counsel of Record and confirm in writing to the
Producing Party that such information has been returned or destroyed. Such inadvertent production
of privileged material shall not be deemed a waiver of any asserted privilege or protection. Return or
destruction of the information or material by the Receiving Party shall not constitute an admission or
concession, or permit any inference, that the returned information or material is, in fact, properly
subject to a claim of atforney-client privilege or work product immunity nor shall it foreclose any
Party from later moving the court for an order that such information or material has been improperly
designated or should be producible for reasons other than a waiver caused by the inadvertent

production.

11.4  Advice to Clients. Nothing in this Protective Order shall bar or otherwise

restrict any attorney for the parties from rendering advice to his or her client with respect to this
action. In the course of doing so, said attorney may generally refer to or rely upon his or her
examination of Protected Material, but shall not disclose the specific contents of the Protected
Material to persons not authorized to receive such Protected Material pursuant to this Protective Order,

except by written agreement with counsel for the Designating Party.
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115 Non-Parties. The terms of this Protective Order are applicable to Protected
Material produced by a non-party. Any Party or non-party may designate any of its own material
produced in connection with this litigation as CONFIDENTIAL information. Such material so

designated will be protected by the remedies and relief provided by the Protective Order.

IT IS SO ORDERED.

Dated:
The Honorable Sue L. Robinson
United States District Judge
1010713

Docket Text:
SO ORDERED re [47] Proposed Order filed by British Telecommunications plc. Signed by Judge Mary
Pat Thynge on 4/28/2011. (cak)

SER by Brifish Telecommunications plo. (Rovner, Polip)




EXHIBIT A

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

1, [print or type full name], of

[print or type full address], declare under penalty of perjury that I have read in its entirety and
understand the Protective Order that was issued by the United States District Court for the District of
Delaware on [--date--] in the case of British Telecommunications v. CoxCom and Cable One et al.,
Civil Action No. 10-0658. 1 agree to comply with and to be bound by all the terms of this
Protective Order, and I understand and acknowledge that failure to do so could expose me to sanctions
and punishrment in the nature of contempt. I solemnly promise that I will not disclose in any manner
any information or item that is subject to this Protective Order to any person or entity except in strict
compliance with the provisions of this Protective Order. Nor will I use any such information for
any business purpose other than assisting with the aforesaid litigation.

1 further agree to submit to the jurisdiction of the United States District Court for the District of
Delaware for the purpose of enforcing the terms of this Protective Order, even if such enforcement
proceedings oceur after termination of this action,

1 hereby appoint [print or type full name] of

[print or type full address and telephone number] as

my Delaware agent for service of process in connection with this action or any proceedings related to

enforcement of this Protective Order.

Date:

City and State where sworn and signed:

Printed name;:

[printed name]

Signatuare:

[signature]
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