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Attorneys for Defendants
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Attorneys for Defendants
eBay Inc. and PayPal, Inc.

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» é ±º ëì

øé ±º íêï÷



Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure,

Defendants-Appellees

n-profit

membership corporation with no corporate parent. There is no publicly-held

corporation that owns 10% or more of the ISOC. The IETF is an organized

activity of the ISOC and is not a legal entity.

Dated: July 13, 2015 SKADDEN, ARPS, SLATE, MEAGHER &
FLOM LLP

JASON D. RUSSELL (CA SBN 169219)
jason.russell@skadden.com
300 South Grand Avenue
Los Angeles, California 90071-3144
Telephone: (213) 687-5000
Facsimile: (213) 687-5600

By: /s/ Jason D. Russell
Jason D. Russell

Attorneys for Defendants THE INTERNET
SOCIETY and INTERNET
ENGINEERING TASK FORCE
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Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure,

Defendant-Appellee Juniper Networks, Inc. hereby states that it has no parent

corporation and no publicly held corporation owns 10% or more of its stock.

Dated: July 13, 2015 IRELL & MANELLA LLP

Jonathan S. Kagan (SBN 166039)
(jkagan@irell.com)
S. Adina Stohl (SBN 301252)
(astohl@irell.com)
1800 Avenue of the Stars, Suite 900
Los Angeles, California 90067-4276
Telephone: (310) 277-1010
Facsimile: (310) 203-7199

By: /s/ S. Adina Stohl
S. Adina Stohl

Attorneys for Defendant
JUNIPER NETWORKS, INC.
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Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure,

Defendant-Appellee Cisco Systems, Inc. hereby states that it has no parent

corporation and no publicly held corporation owns 10% or more of its stock.

Dated: July 13, 2015 WINSTON & STRAWN LLP

DAVID S. BLOCH (SBN: 184530)
dbloch@winston.com
JAMES C. LIN (SBN: 271673)
jalin@winston.com
275 Middlefield Road, Suite 205
Menlo Park, CA 94025
Telephone: (650) 858-6500
Facsimile: (650) 858-6550

By: /s/ James C. Lin
James C. Lin

Attorneys for Defendant
CISCO SYSTEMS, INC.
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Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure,

Defendant-Appellee Google Inc. hereby states that it has no parent corporation and

no publicly held corporation owns 10% or more of its stock.

Dated: July 13, 2015 WILSON SONSINI GOODRICH &
ROSATI
Professional Corporation
Stefanie E. Shanberg (SBN 206717)
sshanberg@wsgr.com
Eugene Marder (SBN 275762)
emarder@wsgr.com
One Market Plaza
Spear Tower, Suite 3300
San Francisco, California 94105
Telephone: (415) 947-2000
Facsimile: (415) 947-2099

By: /s/ Stefani E. Shanberg
Stefani E. Shanberg

Attorneys for Defendant
GOOGLE INC.
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Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure,

Defendant-Appellee Netflix, Inc. hereby states that it has no parent corporation and

no publicly held corporation owns 10% or more of its stock.

Dated: July 13, 2015 WILSON SONSINI GOODRICH &
ROSATI
Professional Corporation
Stefanie E. Shanberg (SBN 206717)
sshanberg@wsgr.com
Eugene Marder (SBN 275762)
emarder@wsgr.com
One Market Plaza
Spear Tower, Suite 3300
San Francisco, California 94105
Telephone: (415) 947-2000
Facsimile: (415) 947-2099

By: /s/ Stefani E. Shanberg
Stefani E. Shanberg

Attorneys for Defendant
NETFLIX, INC.
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I. JURISDICTIONAL STATEMENT

The District Court had original subject matter jurisdiction under 28 U.S.C.

claims pursuant to 28 U.S.C. § 1367(a).

On December 29, 2014, the District Court entered its final judgment

SAC with prejudice.

patent infringement, copyright infringement, Sherman Act and Clayton Act

violations, and tortious interference. Plaintiffs allege other claims against the

United States, which are not relevant to Defendants and are separately addressed in

the Answering Brief of the United States.

As explained below, Plaintiffs do not have standing to pursue their purported

patent and copyright infringement claims: Plaintiffs do not own the patent that

they claim to assert, nor are they able to identify a registered copyright they own

that is alleged to be infringed. Accordingly, the District Court lacked original

Plaintiffs filed a timely notice of appeal on December 29, 2014. This Court

has jurisdiction under 28 U.S.C. § 1291.
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II. INTRODUCTION AND ISSUES FOR REVIEW

This appeal arises from an order of the United States District Court of the

Northern District of California entering judgment in favor of Defendants. See SER

at 16. Plaintiffs previously settled disputes with predecessors of defendant

Microsemi regarding control of certain intellectual property rights and entered into

two agreements in 1999 resolving those disputes. In 2014, Plaintiffs brought suit

against ten technology companies, The Internet Society, the IETF, and the United

States Government alleging that P purported intellectual property rights

are used by virtually every computer in the world entitling Plaintiffs to trillions of

dollars in damages. The District Court properly dismissed the action, noting that

allegations a Id. at 14.

similarly meritless and fails to identify proper issues for review. Defendants

respectfully request that this Court uphold the District C s order.

III. PROCEDURAL BACKGROUND

Plaintiffs initially filed a complaint against Microsemi on August 11, 2014.

SER at 17. On August 25, Plaintiffs filed a FAC

adding as parties the other Defendants and asserting a nearly unintelligible string

of purported facts that allude to, but do not actually allege, patent infringement. Id.

at 49. In the FAC, Plaintiffs admit that Microsemi is the assignee of the patent

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» îð ±º ëì
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purportedly in suit as a result of a settlement agreement

rest. Id. at 64, 67.

Numerous Defendants moved to dismiss, and the District Court issued an

order striking the FAC and addressing some of its fundamental deficiencies in

SER at 5.

The order instructed Plaintiffs to file an

deficiencies identified herein. Failure to do so may well result in dismissal with

prejudice. Plaintiffs must plead their best and most plausible case and further

opportunities to plead will not lik Id. at .

On November 1 , 2014, Plaintiffs filed a second amended complaint

followed by the SER at 91. The SAC sets forth 10

counts: 9 patent, Sherman Act and Clayton

Act violations, and tortious interference against Microsemi. Id. at 141-144.

Google, Apple, Oracle, eBay and PayPal, Cisco, and Juniper. Id. at 145-152.

violations against the IETF and The Internet Society. Id. at 152-161. Count 9

alleged violation of 19 U.S.C. §

International Patent (and IP complaints) FISA abuse, NAFTA violation, Violation

Id. at 162-163. Count

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» îï ±º ëì
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10 is against the State of California, which is not a party to this appeal. Id. at 163-

165.

Once again, a number of Defendants filed motions to dismiss, and the

District Court issued an order to show cause why the SAC should or should not be

stricken. SER at 7. On December 29, 2014, the District Court issued an order (i)

granting the motions to dismiss, (ii) (iii)

striking the SAC with prejudice, id. at 8-15, and issued a final judgment, id. at 16.

Plaintiffs promptly filed their notice of appeal to this Court. See SER at 275.

In addition to this appeal, Plaintiffs filed a second co-pending appeal that

was docketed in the Federal Circuit on February 11, 2015, see SER at 276, as

appeal No. 15-1326. On March 2, 2015, Defendants moved to dismiss the Federal

Circuit appeal for lack of appellate jurisdiction under 28 U.S.C. § 1295(a)(1) or

any other basis. Id. at 278.

On June 10, 2015

that second appeal. SER at 281. The Federal Circuit agreed with the District

C standing to assert patent infringement and

concluded that it lacks

complaint, to the extent we can make out its allegations, asserts patent

infringement but recognizes that the [plaintiffs] do not own the patent in question

and seeks on various non-patent grounds to void the settlement agreements that

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» îî ±º ëì
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Id. at 2 .

IV. STATEMENT OF RELEVANT FACTS

A. Relationship between P
Microsemi

In 1997, Plaintiffs began working with Datum in

interest) to develop technology relating to controlled access to stored information.

SER at 57-59. That same year, Plaintiffs also began working with DDI (another

Microsemi predecessor in interest) to develop similar technology. Id. at 59-61.

In 1998, Plaintiffs and DDI agreed to jointly pursue the patent application

that ultimately issued as 629 patent Access to Stored

Information based on Geographical Location and Date and Time, also referred to

See SER at 201. Plaintiffs assigned to DDI all

right, title, and interest in the

For valuable consideration, we [Michael E. McNeil and Todd
S. Glassey] hereby assign to [DDI] and its successors and
assigns [ ] the entire, right, title and interest throughout the
world in the inventions and improvements which are subject of
an application for United States patent signed by us, entitled
CONTROLLING ACCESS TO STORED INFORMATION.

Id. at 85-87.

Around July 1999, DDI became a wholly-owned subsidiary of Datum. SER

at 103. In November 1999, to settle a lawsuit between Datum/DDI and Plaintiffs,

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» îí ±º ëì
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the parties entered into two settlement agreements. The first agreement concerns

SER at 202-218), and the second

SER at 219-229). Both

agreements are governed by California law. Id. at 215, 226.

The Technology Settlement a

defin . SER at 203-204. Specifically, Datum

retained all intellectual property rights to the Protected Technology, and Plaintiffs

agreed

3.4 Intellectual Property Rights Regarding the Protected
Technology: GMT/GLASSEY/MCNEIL disclaim any
ownership in, or rights to, the Protected Technology and hereby
acknowledge, represent, and warrant that such Protected
Technology is owned solely and exclusively by DATUM as its
intellectual property, trade secret and proprietary information.
GMT/GLASSEY/MCNEIL
ownership of any Protected Technology or labeling of the
Protected Technology as intellectual property, trade secrets,
and/or proprietary information.

Id. at 209 (emphasis added). In return, Plaintiffs received three years of royalty

payments. Id. at 205-208, 212. The Technology Settlement provides that the

Technology Settlement and Patent Settlement (discussed below) are the only two

operable agreements between the parties. See id. at 209

The Patent Settlement

forth t atent. See SER at 219-220, 222.
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The agreement confirmed that Plaintiffs assigned all rights relating to

p

the Controlling Access Patent and the ap Id. at

220-221. As defined, Controlling Access Patent included both U.S. and

foreign patents and patent applications. See id. at 220, see also id at 62.

Plaintiffs maintained rights to tech

technology in connection with products and technology covered by the 629 patent.

SER at 221. tent rights, Section

3.6 prohibits Plaintiffs from making, using, or selling any products described or

covered by the 629 patent. Id. at 221-222. Plaintiffs were also paid $300,000. Id.

at 221.

Neither the Patent Settlement nor the Technology Settlement contains any

provision that (i) requires

foreign), or (ii) requires the enforcement or maintenance of the atent (or any

foreign counterparts) or any patents related to Phase II Technology. See generally

SER 202-229.

B. The Patents at Issue

U.S. Patent No. 6,370,629: T patent issued on April 9, 2002 with

Datum listed as the sole assignee and Plaintiffs as two of the four named inventors.

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» îë ±º ëì
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SER at 81; see also id. at 63. In 2002, Datum was acquired by Symmetricom. Id.

at 103. In 2013, Symmetricom was acquired by Microsemi. Plaintiffs admit that

Microsemi remains the current atent. See id. at 64

Controlling Access Settlement [i.e., the Patent Settlement] is still in force and

U.S. Patent No. 6,393,126: The 126 patent issued on May 21, 2002 with

Datum identified as the sole assignee. SER at 88-89. atent, the

. Plaintiffs are not listed as named

inventors. Id.

V. SUMMARY OF ARGUMENT

allegations in the SAC, to the extent comprehensible, do not come close to stating

a claim against any Defendant. In particular, the majority of Plaintiffs claims

allege a violation of intellectual property rights that Plaintiffs do not actually own.

In addition, Plaintiffs cannot assert antitrust injury, and many of their claims are

time-

properly denied because Plaintiffs did not carry their burden of proof on such

motions.
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VI. ARGUMENT

A. Plaintiff rovide Any Basis for Challenging
Order Striking the Second Amended Complaint

or Judgment.

is nearly incomprehensible, and it fails to meet the

basic minimum requirements of either an informal Ninth Circuit brief or Fed. R.

App. P. 28(a). Plaintiffs repeatedly assert that the District Court erred, but fail to

state the grounds for such purported error. Rather, ignoring the analysis of the

District C Plaintiffs make unsupported statements that the District

C

but fail to state the law that should have been

applied. See Informal Opening Brief of Appellants (Dkt. No. 23-1, ening

at 3, 13; 9th Cir. Informal Brief Template, at 3-4.

[or the comparable requirements for an

Informal Brief]

Brien, 312 F.3d 1135, 1136 (9th Cir. 2002)

(dismissing appeal because of inter alia failure to include jurisdictional statement

and summary of argument). for this failure

alone.
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B. The District Court Properly Struck the SAC.

comply with an order to amend the complaint to comply with Federal Rule of Civil

Brenden v. Carlson

McHenry v. Renne, 84 F.3d 1172, 1177 (9th Cir. 1996)). Dismissal is not an abuse

of discretion when the plaintiff is given the opportunity to amend the complaint

second amended complaint that complie[s] with Rule 8, or to explain why his

Brenden

1. Plaintiffs lack standing to assert patent infringement because
Microsemi is the assignee.

Plaintiffs had two opportunities to properly plead a patent infringement

claim against Defendants. In striking the FAC, the District Court identified as one

ciencies

at least some of the claims [because] Microsemi appears to be the assignee

SER at 5.

The ensuing SAC could not and did not fix this deficiency. In striking and

dismissing with prejudice the SAC, the District Court held that

standing to assert patent infringement for even they concede that they do not own

the ass SER at 14. Indeed, Plaintiffs repeatedly admit that

Microsemi owns the patent rights: [i.e., the

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» îè ±º ëì
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Patent Settlement]

continuing Id. at 64; see also id. at 62

to Paragraph 3.2 of the [Patent Settlement]

id. at 67

Patent], Microsemi has been unjustly enriched in the amount that it has benefitted

in any way from the Phase- Plaintiffs then sought a ruling

from the District C

Technology] if at all Opening Brief at 16:12-15 (emphasis added).

There is no dispute that Microsemi is the owner of all right, title, and interest

atent. In 1998, Plaintiffs assigned atent

including all U.S. and foreign patent and patent applications

predecessor DDI:

For valuable consideration, [Plaintiffs] hereby assign to [DDI]
and its successors and assigns [] the entire, right, title and
interest throughout the world in the inventions and
improvements which are subject of an application for United
States patent signed by us, entitled CONTROLLING ACCESS
TO STORED INFORMATION

SER at 82-87. And in the 1999 Patent Settlement, Plaintiffs reaffirmed the

assignment of all legal right, atent

GMT/GLASSEY/MCNEIL assign all

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» îç ±º ëì
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rights, title and interest in the Controlling Access Patent and the application

therefor, to DATUM. Id. at 221 (emphasis added); see also id. at 22 ; id. at 62.

Because Microsemi owns all rights to Plaintiffs do not have

standing to assert infringement claims against any party. Accordingly, all patent

infringement allegations were properly dismissed. Nolen v. Lufkin Indus., Inc., 469

-861 (Fed. Cir. 2012) (

infringement claim [does] not confer federal question jurisdiction because the

plaintiffs [do] not have ownership rights in the patent without judicial

A mere request that a court rescind a patent assignment agreement

is not sufficient to convey standing to sue. See id. Thus, to invoke federal

ts that demonstrate that he, and not the

Id.

at 861 (quotation omitted). Plaintiffs have not and cannot allege such facts. Thus,

the District Court properly struck the patent infringement claims against all

Defendants.

2. Plaintiff efforts to obtain ownership of are without
merit and time-barred.

The District Court likewise gave Plaintiffs two opportunities to properly

plead some basis to seek ownership of th atent. In striking the FAC, the

District C

is

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» íð ±º ëì
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agreements allegedly entered in the late 1990s and alleged torts from 2001 and

2004. The limitat SER at 5. Plaintiffs failed to cure

that deficiency. In striking and dismissing with prejudice the SAC, the District

Court -barred. Most,

claims date back to the 1990s and early 2000s. The statute of limitations has long

SER at 14.

Plaintiffs assert a myriad of claims to fabricate a basis for ownership of the

or example, they argue that the Patent Settlement which granted

all rights in the atent to Microsemi should be voided, rescinded, or

-II Intellectual Properties

Opening Brief at 4:11-15;

see also id. at 17:9-11. These claims are meritless and time-barred.

Lukovsky v. Cty. & Cnty. of

San Francisco, 535 F.3d 1044, 1048 (9th Cir. 2008). Here, Plaintiffs themselves

were two of the four named inventors which

when issued in 2002, identified Datum as assignee. This alone provided sufficient

constructive notice to start the clock on any claims pertaining to ownership rights.

Indeed, in the context of patent-related claims, the Supreme Court has held that

upon issuance and recordation of patents

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» íï ±º ëì
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goes thus to all the

California

.
1

The statute of limitations in California for breach of a written contract

such as the Patent Settlement is four years. See Cal. Code Civ. Proc. § 337.

Accordingly, because the Patent Settlement was signed in 1999, and the

patent issued in 2002, Plaintiffs had until 2006 to bring their claims for breach or

otherwise challenge the Patent Settlement. Here, Plaintiffs did not file suit until

2009, when they brought McNeil, et al. v. Symmetricom, Inc., No. CV-165643

(Santa Cruz Sup. Ct.).

Plaintiffs attempt to sidestep this simple fact by contending they were not

provided a copy of the Patent Settlement until 12 years after its execution and were

thus unable to enforce their rights. See SER at 127. This contention necessarily

fails because a contract is enforceable even if it is not fully executed. Bernard v.

Walkup

1
See also Gen. Bedding Corp. v. Echevarria, 947 F.2d 1395, 1398 (9th Cir. 1991)

information to warrant an investigation which, if reasonably diligent, would have
IBM Corp. v. Zachariades, No. C 91-

20419-JW, 1993 WL 443409, at *2 (N.D. Cal. Oct. 27, 1993),
part, 70 F.3d 1278 (9th Cir.
constructive notice of its claims if the patent reveals information sufficient to alert
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and acceptance by one party of a writing signed by the other only, and purporting

to embody all the terms of a contract between the two, binds the acceptor as well as

the signer, Further, Plaintiffs do not deny that they

received compensation under both contracts (the Patent Settlement compensated

Plaintiffs $300,000 (SER at 221) and the Technology Settlement paid Plaintiffs

royalties (SER at 205-208, 212

the signors.

Accordingly, the District Court correctly ruled that Plaintiffs failed to assert

a valid ownership

3. Plaintiffs copyright infringement claims fail for lack of ownership of
an infringed work.

Plaintiffs provide no grounds for overturning the dismissal of their copyright

claims. In order to state a claim for copyright infringement, Plaintiffs must

establish ownership of a valid copyright and copying of original constituent

elements of that work. , 733

F.3d 1251, 1254 (9th Cir. 2013). let

alone the SAC come close to meeting those requirements.

The Internet Society and IETF first pointed out that Plaintiffs had failed to

allege ownership of a valid copyright in their motion to dismiss the FAC. See SER

at 90. In its order striking the FAC, the District Court

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» íí ±º ëì
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cure this defect in any amended pleading. Id. at 5 . Nevertheless, the SAC still

failed to identify any copyright owned by Plaintiffs, instead alleging infringement

patented technology. See, e.g., id. at 155

he patent

I 2

IETF discuss certain patented technology patents which, as set forth above,

Plaintiffs do not actually own and that various Defendants have implemented that

technolo

improperly re-cast their patent infringement claims as copyright claims.

4. Plaintiffs l because they lack essential allegations.

The District C

antitrust injury. SER at 14. In general, dismissal of antitrust violations is reviewed

de novo. See Knevelbaard Dairies v. Kraft Foods, Inc., 232 F.3d 979, 984 (9th

2

their brief in this appeal. (App. Dkt. 23-4.) Although that document contains a

specific instances in which that document was copied. Moreover, Plaintiffs have
not demonstrated that they own registered copyrights in the Location Based
Control System or any other work. See 17 U.S.C. § 411(a) (requiring registration
of copyright as prerequisite to infringement claim).

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» íì ±º ëì
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Cir. 2000). Here, Plaintiffs fail to identify any law, facts, or injury relating to their

antitrust allegations on appeal, thus the issue of antitrust injury is not properly

before this Court and this Court need not revisi claims. See 9th

Cir. Informal Brief Template at 2-4; Fed. R. App. P. 28(a)(9) (requiring that the

Essery v. Dept. of Transp., 857 F.2d 1286, 1288 n.1 (9th Cir. 1988). Any future

arguments Plaintiffs may assert before the Court are barred as not timely appealed.

See id.

Nevertheless, even if claims were properly before this

Court, their substantive allegations are without merit. There are four elements to

an antitrust claim:

that flows from that which makes the conduct unlawful, and (4) that is of the type

Somers v. Apple, Inc., 729 F.3d 953,

, and without some further factual

enhancement [a bare assertion] stops short of the line between possibility and

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556-57 (2007).

The SAC contains blanket assertions of antitrust injury relating to supposed

violations of Sections 1 and 2 of the Sherman Act and Section 4 of the Clayton

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» íë ±º ëì
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Act,
3

but does not substantiate the claims with allegations of specific facts. For

instance:

MICROSEMI has allegedly committed a number of Sherman
Act violations (Section One and Section Two) and several
Clayton Act (Section Four) violations in its alleged efforts to
prevent PLAINTIFFS from being able utilize their property and
to dilute its Market Power in violation of US Antitrust Law.

SER at 136; see also at 112, 118-119, 136-138. This and similar statements

evince the dearth of factual specificity necessary to fulfill the elements to establish

an antitrust cause of action.

First, absent from Plaintiffs conclusory conspiracy allegations is a reference

to any agreement by Defendants to act in concert. See Twombly, 550 U.S. at 556.

The mere possibility of such an agreement as established through an unsupported

allegation of conspiracy or parallel conduct does not equate to plausibility. See

id. Plaintiffs failed, in all three iterations of the complaint, to plead facts sufficient

to meet the threshold of Rule 8(a)(2).

Second, Plaintiffs failed to allege an antitrust injury, a necessary element to

a successful antitrust claim. Rebel Oil Co. v. Atl. Richfield Co., 51 F.3d 1421,

1433, 1445 (9th Cir. 1995). In alleging an antitrust injury, a plaintiff must show

3
The requirements for each of these three causes of action differ. However, they

all require a showing of unlawful conduct and antitrust injury and therefore may be
addressed collectively as to those elements. See generally Amarel v. Connell, 102
F.3d 1494, 1521-22 (9th Cir. 1996) (articulating the elements for Section 1 and
Section 2 Sherman Act claims).
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process of competition and consumer welfare, not harm to individual

LiveUniverse, Inc. v. MySpace, Inc. 554, 557 (9th Cir.

2008); McGlinchy v. Shell Chemical Co., 845 F.2d 802, 811-12 (9th Cir. 1988)

nacted for the protection of competition, not

Plaintiffs failed to allege any harm to competition i.e., reduced output or

increased prices. Instead, Plaintiffs asserted only personal economic loss

stemming from their alleged inability to enforce their settlement agreement with

Microsemi. See SER at 118; see also id. at 112, 119, 136-138. Because Plaintiffs

did not allege any injury to the market or a detrimental impact on the number of

marketplace players, Plaintiffs have not pled an antitrust injury.

In addition to the four general elements for an antitrust claim, a plaintiff

must allege a plausible relevant product market in which the anticompetitive

effects of the challenged activity can be assessed. See Jefferson Parish Hosp. Dist.

No. 2 v. Hyde, 466 U.S. 2, 29 (1984). The SAC failed to allege any such market.

Accordingly, the District C

5. Plaintiff is without merit.

laim for tortious interference against Microsemi in the

FAC, the District C

conclusory fashion SER at 5. The SAC did nothing to correct this deficiency
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(see SER 135, 137, 143), and was thus properly stricken by the District Court. Id.

at 14; see also Della Penna v. Toyota Motor Sales, USA, Inc., 11 Cal. 4th 376, 379

n.l (Cal. 1995) (reciting the elements required to allege tortious interference with a

prospective economic advantage); Youst v. Longo, 43 Cal. 3d 64, 71, n.6 (Cal.

1987) (same). Plaintiffs have provided no basis for reversing the District C

decision.

6. .

arguments apply only to defendant United

C. Plaintiff Were Properly Denied.

Plaintiffs made various procedural and substantive motions, which were all

properly denied. As to the summary judgment motions , this Court reviews denials

of motions for summary judgment de novo. Evon v. Law Offices of Sidney Mickell,

688 F.3d 1015, 1024 (9th Cir. 2012).

the pleadings and supporting documents, viewed in the light most favorable to the

non-moving party, show that there is no genuine issue as to a material fact, and the

Id. (citation and

quotation omitted).

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» íè ±º ëì

øíè ±º íêï÷



21

1. Plaintiff -Judge Panel was properly
denied.

The District Court properly -judge panel,

holding that no such panel is required. See SER at 10. A three-judge panel is

required

congressional or statewide districts. Plaintiffs do not challenge the

constitutionality of any apportionment or apportionment statute. 28 U.S.C. § 2284;

City of Philadelphia v. Klutznick

case . . . involving a challenge only to the constitutionality of the conduct of the

census and involving no challenge to any existing apportionment statute, the

convening of a three-

2. Plaintiff s for Partial Summary Judgment to Void the DDI
and TTI Settlements were properly denied.

Plaintiffs filed motions for partial summary judgment asserting that the

Gellman and Talbot cases
4

support voiding the Technology Settlement and the

Patent Settlement.
5

The District C motion on the grounds

that (1) Plaintiffs failed to plead such relief, (2) Gellman and Talbot are

inapplicable, and (3) any such claims are barred by the statute of limitations. SER

at 11-12.

4
Gellman v. Telular Corp Talbot v.

Quaker-State Oil Ref. Co., 104 F.2d 967 (3d Cir. 1939).
5

Plaintiffs filed Dkt. 123 purported to supersede largely repetitive Dkt. 118. See
SER at 198. The District Court reviewed both sets of briefing. Id. at 11.
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First, [a] party

may move for summary judgment, identifying each claim or defense or the part

of each claim or defense

to plead a claim for relief seeking to void either agreement, and the District Court

pro

Next, the District Court Gellman and Talbot

was misplaced. SER at 11-12. Specifically, Gellman involves whether a patent

infringement suit could be maintained if all the legal owners of the asserted patent

-45. And Talbot involves whether one joint

owner of a patent had the power to grant a license to the patent without the consent

of the co-owner. 104 F.2d at 967-68. Neither case relates to an

agreement.

To the extent intelligible, Plaintiffs argue that based on Gellman and Talbot,

of the key pieces necessary for a shared Patent (or protected IP) unde and

lings. See SER

at 171-172. the two agreements

themselves are clear on their face that there are no shared patent rights. Courts

regularly interpret contract language during summary judgment proceedings. Los

Angeles Equestrian Center, Inc. v. City of Los Angeles, 17 Cal. App. 4th 432, 445

Ý¿­»æ ïìóïéëéìô ðéñïíñîðïëô ×Üæ çêðèéêéô Üµ¬Û²¬®§æ ìîóïô Ð¿¹» ìð ±º ëì

øìð ±º íêï÷



23

bears upon the interpretation of [a contract], its construction becomes a matter of

As set forth in Section 3.4

of the Technology Settlement, SER at 202-218, and Section 3.2 of the Patent

Settlement, id. at 219-229, Microsemi holds all intellectual property rights.

Second, with respect to alleged unauthorized patent filings, neither the

Patent Settlement nor the Technology Settlement contains any provision that

required DDI (now Microsemi) to seek Plaint

applications (U.S. or foreign). See generally SER 202-229. Thus, voiding the

contract on either basis would be improper.

Moreover, while Plaintiffs purport to seek rescission of the agreements,

ht to rescind [a contract]. Allegations of fraud and

misrepresentation, unsupported in fact, do not form the legal basis for rescinding a

Contra Costa County Title Co. v. Waloff, 184 Cal. App. 2d 59, 65

gs fall far short of carrying the burden to

rescind either contract. See SER 173-183.

Finally, the District Court held that Plaintiffs claims are time-barred

because Plaintiffs signed the agreements in 1999, and although they argue that they

only received a countersigned copy recently, Plaintiffs filed a state court action

based on the same agreement in 2009, which they voluntarily dismissed. See SER
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at 9 (citing to McNeil, et al. v. Symmetricom, Inc., No. CV-165643 (Santa Cruz

Sup. Ct.). Thus, the four year statute of limitations based on a written contract

passed in 2013, at the latest. See SER at 202-229; id. at 12. Plaintiffs did not file

this action until 2014.

Plaintiffs only stated basis for reversal

without providing that review the Opening Brief at

7:13-15.

discussion, to warrant reversal.

3. Plaintiff
Inventorship was properly denied.

Plaintiffs moved to add themselves as named inventors and reassign t

patent. SER at 247-248. The issuance of a patent creates a presumption that the

named inventors listed on the face of the patent are the only true inventors. Hess v.

Advanced Cardiovascular Sys., Inc., 106 F.3d 976, 980 (Fed. Cir. 1997); Ethicon,

Inc. v. United States Surgical Corp., 135 F.3d 1456, 1460 (Fed. Cir. 1998). To

overcome this presumption, Plaintiffs must show that the named inventors derived

by clear and convincing evidence. Hess,

106 F.3d at 980. The same burden applies if Plaintiffs seek to be added as

inventors. Ethicon, 135 F.3d at 1461.

To meet this burden, a plaintiff must present proof that he contributed to the
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Hybritech, Inc. v.

Monoclonal Antibodies, Inc., 802 F.2d 1367, 1376 (Fed. Cir. 1986); Ethicon, 135

F.3d at 1461, 146 (determining whether plaintiff should be added as co-inventor

estimony, standing alone, is insufficient to rise to the level of clear and

convincing proof and must be supported by corroborating evidence. Ethicon, 135

F.3d at 1461; see Price v. Symsek, 988 F.2d 1187, 1194 (Fed. Cir. 1993).

The only ed by Plaintiffs to support their claim that

Microsemi derived the atent from them rests on the

Technology Settlement. But this agreement does not provide any evidence

he District Court correctly held

eir

no evidence in the record, let alone clear and convincing evidence, supporting the

relief demanded by plaintiffs. SER at 12-13. With respect to reassignment,

Plaintiff atent, nor do they have any other basis

to assert ownership rights. Reassignment would therefore be improper.

Plaintiffs only stated basis for reversal

without any review of the US6393126 patent without review [sic] we assume

because it in fact probably does control aspects of the PRISM and FBI Stingray
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Evidence-Capture and Timestamping-of- Opening

Brief at 9:11-14 (emphasis added).

warrant reversal of the District C

4. Plaintiff
was properly denied.

Unable to identify any copyrights of their own, Plaintiffs challenge the

denial of their motion for partial summary judgment requesting

the IETF. The District Court properly rejected that motion not only because

Plaintiffs have provided no grounds whatsoever to suggest that they have any

identify any particular work for which the District Court should have granted them

SER at 13-14.

5.
only to the U.S. Government.

defendant United States and are addressed in brief.

D. Plaintiffs Raise Several Issues for the First Time on Appeal.

Plaintiffs apparently want this Court

-54207-

Opening Brief at 12:1-19. Defendants

do not know what this claim pertains to, and in any event, this issue was not before
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the District Court. Similarly, Plaintiffs now seek several new remedies

that were never raised

before the District Court. Id. at 18:20-

issues have no place in this appeal because they were never raised below. See 28

U.S.C. § 1291; see also Singleton v. Wulff

general rule, of course, that a federal appellate court does not consider an issue not

; Lum v. City of San Joaquin, 584 F. App x 449, 451 (9th Cir.

2014).

E. Plaintiffs Should be Declared Vexatious Litigants.

As the District Court recognized, Plaintiffs have

SER at 3. Plaintiffs have bombarded both this Court and

the District Court with numerous frivolous filings, which generally consist of

unfounded accusations and/or included requests for relief that have no foundation

in the SAC or otherwise.

-settled law, and turn a blind eye to the clear

public record. Accordingly, Defendants respectfully request that this Court deem

Plaintiffs vexatious litigants and require them to receive leave of the Court for any

future filings for affirmative relief related to this action. See Brown v. Hoops, No.

CV-11-5414, 2013 WL 5329484, at *1 (C.D. Cal. Sept. 20, 2013) (deeming

plaintiff a vexatious litigant and
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further motions and/or any further requests for affirmative relief in this action . . .

[unless] this Court has granted leave for plaintiff to file the document

VII. CONCLUSION

For the foregoing reasons, the District C order should be affirmed and

Plaintiffs should be declared vexatious litigants.

Dated: July 13, 2015 Respectfully submitted,

LEE TRAN & LIANG LLP

EUGENE L. HAHM (S.B. #167596)
eugene.hahm@ltlattorneys.com
HEATHER F. AUYANG (S.B. #191776)
heather.auyang@ltlattorneys.com
601 Gateway Blvd., Suite 1010
South San Francisco, California 94080
Telephone: (650) 422-2130
Facsimile: (650) 241-2142

By: /s/ Heather F. Auyang
Heather F. Auyang

Attorney for Defendants
MICROSEMI CORP., ORACLE CORP.
and MICROSOFT CORP.

Dated: July 13, 2015

DAVID R. EBERHART (S.B. #195474)
deberhart@omm.com
Two Embarcadero Center, 28th Floor
San Francisco, California 94111-3823
Telephone: (415) 984-8700
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Facsimile: (415) 984-8701

By: /s/ David R. Eberhart
David R. Eberhart

Attorneys for Defendant
APPLE INC.

Dated: July 13, 2015 IRELL & MANELLA LLP

Jonathan S. Kagan (SBN 166039)
(jkagan@irell.com)
S. Adina Stohl (SBN 301252)
(astohl@irell.com)
1800 Avenue of the Stars, Suite 900
Los Angeles, California 90067-4276
Telephone: (310) 277-1010
Facsimile: (310) 203-7199

By: /s/ S. Adina Stohl
S. Adina Stohl

Attorneys for Defendant
JUNIPER NETWORKS, INC.

Dated: July 13, 2015 SKADDEN, ARPS, SLATE, MEAGHER &
FLOM LLP

JASON D. RUSSELL (CA SBN 169219)
jason.russell@skadden.com
300 South Grand Avenue
Los Angeles, California 90071-3144
Telephone: (213) 687-5000
Facsimile: (213) 687-5600

By: /s/ Jason D. Russell
Jason D. Russell

Attorneys for Defendants
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THE INTERNET SOCIETY AND
INTERNET ENGINEERING TASK
FORCE

Dated: July 13, 2015 WINSTON & STRAWN LLP

DAVID S. BLOCH (SBN: 184530)
dbloch@winston.com
JAMES C. LIN (SBN: 271673)
jalin@winston.com
275 Middlefield Road, Suite 205
Menlo Park, CA 94025
Telephone: (650) 858-6500
Facsimile: (650) 858-6550

By: /s/ James C. Lin
James C. Lin

Attorneys for Defendant
CISCO SYSTEMS, INC.

Dated: July 13, 2015 SACKS, RICKETTS & CASE LLP

STEPHEN CHIARI (SBN 221410)
schiari@srclaw.com
E. CRYSTAL LOPEZ (SBN 296297)
clopez@srclaw.com
177 Post Street, Suite 650
San Francisco, CA 94108
Telephone: 415-549-0580
Facsimile: 415-549-0540

By: /s/ E. Crystal Lopez
E. CRYSTAL LOPEZ

Attorneys for Defendants
eBay Inc. and PayPal, Inc.

Dated: July 13, 2015 WILSON SONSINI GOODRICH &
ROSATI
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Professional Corporation
Stefanie E. Shanberg (SBN 206717)
sshanberg@wsgr.com
Eugene Marder (SBN 275762)
emarder@wsgr.com
One Market Plaza
Spear Tower, Suite 3300
San Francisco, California 94105
Telephone: (415) 947-2000
Facsimile: (415) 947-2099

By: /s/ Stefani E. Shanberg
Stefani E. Shanberg

Attorneys for Defendants
GOOGLE INC. and NETFLIX, INC.
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STATEMENT OF RELATED CASES PURSUANT TO
NINTH CIRCUIT RULE 28-2.6

Pursuant to Rule 28-2.6(a) of the United States Court of Appeals for the

Ninth Circuit, Defendants-Appellees Microsemi Corporation, Internet Engineering

Task Force, The Internet Society, Apple Inc., Cisco Systems, Inc., eBay Inc.,

PayPal, Inc., Google Inc., Juniper Networks, Inc., Microsoft Corporation, Oracle

Corporation, and Netflix, Inc. hereby state that they are not aware of any cases

related to this appeal.

Dated: July 13, 2015 Respectfully submitted,

LEE TRAN & LIANG LLP

EUGENE L. HAHM (S.B. #167596)
eugene.hahm@ltlattorneys.com
HEATHER F. AUYANG (S.B. #191776)
heather.auyang@ltlattorneys.com
601 Gateway Blvd., Suite 1010
South San Francisco, California 94080
Telephone: (650) 422-2130
Facsimile: (650) 241-2142

By: /s/ Heather F. Auyang
Heather F. Auyang

Attorney for Defendants
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MICROSEMI CORP., ORACLE CORP.
and MICROSOFT CORP.

Dated: July 13, 2015 O’MELVENY & MYERS LLP

DAVID R. EBERHART (S.B. #195474)
deberhart@omm.com
Two Embarcadero Center, 28th Floor
San Francisco, California 94111-3823
Telephone: (415) 984-8700
Facsimile: (415) 984-8701

By: /s/ David R. Eberhart
David R. Eberhart

Attorneys for Defendant
APPLE INC.

Dated: July 13, 2015 IRELL & MANELLA LLP

Jonathan S. Kagan (SBN 166039)
(jkagan@irell.com)
S. Adina Stohl (SBN 301252)
(astohl@irell.com)
1800 Avenue of the Stars, Suite 900
Los Angeles, California 90067-4276
Telephone: (310) 277-1010
Facsimile: (310) 203-7199

By: /s/ S. Adina Stohl
S. Adina Stohl

Attorneys for Defendant
JUNIPER NETWORKS, INC.

Dated: July 13, 2015 SKADDEN, ARPS, SLATE, MEAGHER &
FLOM LLP

JASON D. RUSSELL (CA SBN 169219)
jason.russell@skadden.com
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300 South Grand Avenue
Los Angeles, California 90071-3144
Telephone: (213) 687-5000
Facsimile: (213) 687-5600

By: /s/ Jason D. Russell
Jason D. Russell

Attorneys for Defendants
THE INTERNET SOCIETY AND
INTERNET ENGINEERING TASK
FORCE

Dated: July 13, 2015 WINSTON & STRAWN LLP

DAVID S. BLOCH (SBN: 184530)
dbloch@winston.com
JAMES C. LIN (SBN: 271673)
jalin@winston.com
275 Middlefield Road, Suite 205
Menlo Park, CA 94025
Telephone: (650) 858-6500
Facsimile: (650) 858-6550

By: /s/ James C. Lin
James C. Lin

Attorneys for Defendant
CISCO SYSTEMS, INC.

Dated: July 13, 2015 SACKS, RICKETTS & CASE LLP

STEPHEN CHIARI (SBN 221410)
schiari@srclaw.com
E. CRYSTAL LOPEZ (SBN 296297)
clopez@srclaw.com
177 Post Street, Suite 650
San Francisco, CA 94108
Telephone: 415-549-0580
Facsimile: 415-549-0540
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By: /s/ E. Crystal Lopez
E. CRYSTAL LOPEZ

Attorneys for Defendants
eBay Inc. and PayPal, Inc.

Dated: July 13, 2015 WILSON SONSINI GOODRICH &
ROSATI
Professional Corporation
Stefanie E. Shanberg (SBN 206717)
sshanberg@wsgr.com
Eugene Marder (SBN 275762)
emarder@wsgr.com
One Market Plaza
Spear Tower, Suite 3300
San Francisco, California 94105
Telephone: (415) 947-2000
Facsimile: (415) 947-2099

By: /s/ Stefani E. Shanberg
Stefani E. Shanberg

Attorneys for Defendants
GOOGLE INC. and NETFLIX, INC.

Pursuant to Circuit Rule 25-5(f), I attest that all other signatories on whose behalf
the filing is subm

By: /s/ Heather F. Auyang
Heather F. Auyang
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