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UNITED STATESCOURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 14-17574

TODD S. GLASSEY AND MICHAEL E. MCNEIL,

Plaintiffs-Appellants

MICROSEMI INC., INTERNET ENGINEERING TASK FORCE, THE
INTERNET SOCIETY, UNITED STATES, APPLE INC,, CISCO INC., EBAY
INC., PAYPAL, INC., GOOGLE INC., JUNIPER NETWORKS, MICROSOFT

CORP., ORACLE INC., AND NETFLIX, INC.,,

Defendants-Appellees

Appeal from the United States District Court for the Northern District of California
In case no. 14-cv-03629, District Judge William H. Alsup

DEFENDANTS OPPOSITION TO PLAINTIFFS MOTION FOR
“EN BANC RECONSIDERATION”
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Defendants-Appellees Microsemi Corporation, Internet Engineering Task
Force, The Internet Society, United States of America, Apple Inc., Cisco Systems,
Inc., eBay Inc., PayPdl, Inc., Google Inc., Juniper Networks, Inc., Microsoft
Corporation, Oracle Corporation, and Netflix, Inc. (collectively “Defendants’)
hereby oppose the motion filed by Plaintiffs-Appellants Todd S. Glassey and
Michael E. McNaell (collectively “Plaintiffs’) seeking “en banc reconsideration” of
five motions denied by the District Court. See Dkt. No. 24-1 (“Motion”™).

To the extent comprehensible, Plaintiffs' Motion appears to seek en banc
consideration relating to requests that the Ninth Circuit: (1) grant the relief sought
in the five motions, or (2) in the alternative “void[ ] the Dismissal [of the litigation]
with Prgjudice and return[ ] this matter to the District Court.” 1d. 1 28. Neither of
these requests is warranted, and the Motion should be denied. With respect to their
request for en banc consideration, Plaintiffs have not come close to meeting the
test set forth in Rule 35 of the Federal Rules of Appellate Procedure. To the extent
Plaintiffs Motion requests appellate review of the lower court’s denials, such
Issues are not appropriate for motion practice. Moreover, these issues appear to
overlap with issuesraised in Plaintiffs Opening Brief (see Dkt. No. 23), and
accordingly Defendants will address these issuesin their Answering Briefs.

For the foregoing reasons, Plaintiffs’ Motion for “en banc reconsideration”

should be denied.
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Dated: May 18, 2015

Dated: May 18, 2015

Respectfully submitted,
LEE TRAN & LIANG LLP

EUGENE L. HAHM (S.B. #167596)
eugene.hahm@ltlattorneys.com
HEATHER F. AUYANG (S.B. #191776)
heather.auyang@Itlattorneys.com

601 Gateway Blvd., Suite 1010

South San Francisco, California 94080
Telephone: (650) 422-2130

Facsimile: (650) 241-2142

By:_ /s/ Heather F. Auyang
Heather F. Auyang

Attorney for Defendants
MICROSEMI CORP., ORACLE CORP.
and MICROSOFT CORP.

O'MELVENY & MYERSLLP

DAVID R. EBERHART (S.B. #195474)
deberhart@omm.com

Two Embarcadero Center, 28th Floor
San Francisco, California 94111-3823
Telephone: (415) 984-8700

Facsimile: (415) 984-8701

By:_ /s/ David R. Eberhart
David R. Eberhart

Attorneys for Defendant
APPLE INC.
2
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Dated: May 18, 2015

Dated: May 18, 2015

Dated: May 18, 2015

IRELL & MANELLA LLP

Jonathan S. Kagan (SBN 166039)
(jkagan@irell.com)

Christine M. Woodin (SBN 295023)
(cwoodin@irell.com)

1800 Avenue of the Stars, Suite 900
Los Angeles, California 90067-4276
Telephone: (310) 277-1010
Facsimile: (310) 203-7199

By:_ /d/ Christine M. Woodin
Christine M. Woodin

Attorneys for Defendant
JUNIPER NETWORKS, INC.

SKADDEN, ARPS, SLATE, MEAGHER &
FLOM LLP

JASON D. RUSSELL (CA SBN 169219)
jason.russel| @skadden.com

300 South Grand Avenue

Los Angeles, California 90071-3144
Telephone: (213) 687-5000

Facsimile: (213) 687-5600

By:_ /s/ Jason D. Russell
Jason D. Russll

Attorneys for Defendants

THE INTERNET SOCIETY AND
INTERNET ENGINEERING  TASK
FORCE

WINSTON & STRAWN LLP

DAVID S. BLOCH (SBN: 184530)
3
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Dated: May 18, 2015

Dated: May 18, 2015

dbloch@winston.com
JAMESC. LIN (SBN: 271673)
jain@winston.com

275 Middlefield Road, Suite 205
Palo Alto, CA 94025

Telephone: (650) 858-6500
Facsimile: (650) 858-6550

By:_ /s/ JamesC. Lin
James C. Lin

Attorneys for Defendant
CISCO SYSTEMS, INC.

SACKS, RICKETTS & CASELLP

STEPHEN CHIARI (SBN 221410)
schiari @srclaw.com

E. CRYSTAL LOPEZ (SBN 296297)
clopez@srclaw.com

177 Post Street, Suite 650

San Francisco, CA 94108

Telephone: 415-549-0580

Facsimile: 415-549-0540

By:_ /s E. Crystal Lopez
E. CRYSTAL LOPEZ

Attorneys for Defendants
eBay Inc. and PayPdl, Inc.

WILSON SONSINI GOODRICH
ROSATI
Professional Corporation
Stefanie E. Shanberg (SBN 206717)
sshanberg@wsgr.com
Eugene Marder (SBN 275762)
emarder@wsgr.com
One Market Plaza

4
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Spear Tower, Suite 3300

San Francisco, California 94105
Telephone: (415) 947-2000
Facsimile: (415) 947-2099

By: /9 Sefani E. Shanberg
Stefani E. Shanberg

Attorneys for Defendants
GOOGLE INC. and NETFLIX, INC.

Dated: May 18, 2015 MELINDA HAAG (CABN 132612)
United States Attorney
ALEX G. TSE (CABN 152348)
Chief, Civil Division
WARREN METLITZKY (CABN 220758)
Assistant United States Attorneys
450 Golden Gate Avenue, Box 36055
San Francisco, California 94102
Telephone: (415) 436-7066
Facsimile: (415) 436-6748
Email: warren.metlitzky @usdoj.gov

By:__ /s/ Warren Metlitzky
Warren Metlitzky

Attorneys for Defendant
UNITED STATES OF AMERICA

Pursuant to Circuit Rule 25-5(f), | attest that all other signatories on whose behalf
the filing is submitted concur in the filing’ s content.

By:_ /s/ David R. Eberhart
David R. Eberhart
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CERTIFICATE OF SERVICE
When All Case Participants are Registered for the Appellate CM/ECF System

| hereby certify that | electronically filed the foregoing with the Clerk of the Court for the
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system
on (date)

May 18, 2015

| certify that all participants in the case are registered CM/ECF users and that service will be
accomplished by the appellate CM/ECF system.

Signature (use "'s/" format) /s/ David R. Eberhart
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CERTIFICATE OF SERVICE
When Not All Case Participants are Registered for the Appellate CM/ECF System

| hereby certify that | electronically filed the foregoing with the Clerk of the Court for the
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system
on (date) :

Participants in the case who are registered CM/ECF users will be served by the appellate
CM/ECF system.

| further certify that some of the participants in the case are not registered CM/ECF users. |
have mailed the foregoing document by First-Class Mail, postage prepaid, or have dispatched it
to a third party commercial carrier for delivery within 3 calendar days to the following
non-CM/ECF participants:

Signature (use "s/" format)




