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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 

VirnetX Inc., 
 
   Plaintiff, 
 
 vs. 
 
Mitel Networks Corporation, et al., 
 
   Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
Civil Action No. 6:1 1-cv-00018-LED 

 
SUBPOENA DUCES TECUM AND AD TESTIFICANDUM 

TO:  Internet Engineering Task Force 
c/o The Internet Society 
1775 Wiehle Ave, Suite 201  
Reston, VA 90190 
 

TAKE NOTICE: Pursuant to Rule 45(a)(2), (B) and (D) of the Federal Rules of Civil 

Procedure, the attached subpoena duces tecum will be served on Internet Engineering Task Force 

(“IETF”), requiring IETF to produce documents and appear for testimony. 

YOU ARE HEREBY ORDERED to produce at the offices of Pepper Hamilton, 125 

High Street, Oliver Street Tower, 15th Floor, Boston, Massachusetts 02143 on April 13, 2012, or 

at such other time and place agreed upon, all of the documents and things in your possession, 

custody, or control that are listed and described in Attachment A hereto. Such production will be 

for the purpose of inspection and copying, as desired. 

YOU ARE HEREBY ORDERED to appear at the Sheraton, 2303 Dulles Station Blvd. 

Suite 200, Herndon, VA 20171., on April 27, 2012, or at such other time and place agreed upon, 

to testify. The deposition will continue from day to day until completed and will be conducted 

before a notary public and recorded by stenographic and video means. The topics of the 

deposition are listed in Attachment B. 



 
 

-2- 
#15879444 v1 

 
Date: March 30, 2012 

 
/s/ Alexandra Fennell  
Alexandra Fennell 
Admitted Pro Hac Vice 
PEPPER HAMILTON LLP 
15th Floor, Oliver Street Tower 
125 High Street 
Boston, MA  02110-2736 
ph:  (617) 204-5100 
Fax:  (617) 204-5150 
fennella@pepperlaw.com 
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O AO88  (Rev. 1/94) Subpoena in a Civil Case

Issued by the

UNITED STATES DISTRICT COURT
DISTRICT OF

SUBPOENA IN A CIVIL CASE
V.

Case Number:1

TO:

YOU ARE COMMANDED to appear in the United States District court at the place, date, and time specified below to
testify in the above case.

PLACE OF TESTIMONY COURTROOM

DATE AND TIME

YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition
in the above case.

PLACE OF DEPOSITION DATE AND TIME

YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the
place, date, and time specified below (list documents or objects):

PLACE DATE AND TIME

YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.

PREMISES DATE AND TIME

Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or more officers,
directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person designated,
the matters on which the person will testify.  Federal Rules of Civil Procedure, 30(b)(6).

 ISSUING OFFICERíS SIGNATURE AND TITLE (INDICATE IF ATTORNEY FOR PLAINTIFF OR DEFENDANT) DATE

 ISSUING OFFICERíS NAME, ADDRESS AND PHONE NUMBER

(See Rule 45, Federal Rules of Civil Procedure, Parts C & D on next page)

1 If action is pending in district other than district of issuance, state district under case number.

Virginia

VirnetX, Inc.

Mitel Networks Corporation, et al.

Internet Engineering Task Force c/o The Internet Society
1775 Wiehle Ave, Suite 201
Reston, VA 90190

6:11-cv-0018-LED

✘

Sheraton, 2303 Dulles Station Blvd. Suite 200, Herndon, VA 20171 April 27, 2012
✘

Pepper Hamilton LLP, 125 High Street, 15th Floor, Oliver Street Tower, Boston MA 02110
Please see Attachment A

3/13/2012 9:00am

3/30/2012

Alexandra Fennell, Pepper Hamilton LLP, 125 High Street, Boston MA, 02110, 617-204-5158 - Attorney for Defendants
Siemens Enterprise Communications, Inc. & Siemens Enterprise Communications GMBH& Co. KG

E.D. Texas

mcdonoua
Stamp



1 If action is pending in district other than district of issuance, state district under case number.
AO88  (Rev. 1/94) Subpoena in a Civil Case

PROOF OF SERVICE
DATE PLACE

SERVED

SERVED ON (PRINT NAME) MANNER OF SERVICE

SERVED BY (PRINT NAME) TITLE

DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing information contained
in the Proof of Service is true and correct.

Executed on
DATE SIGNATURE OF SERVER

ADDRESS OF SERVER
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Federal Rule of Civil Procedure 45 (c), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.
  (1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or attorney
who fails to comply.
    (2) Command to Produce Materials or Permit Inspection.
    (A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.
    (B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:
      (i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.
      (ii) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.
  (3) Quashing or Modifying a Subpoena.
    (A) When Required. On timely motion, the issuing court must
quash or modify a subpoena that:
      (i) fails to allow a reasonable time to comply;
      (ii) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held;
      (iii) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or
      (iv) subjects a person to undue burden.
    (B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:
      (i) disclosing a trade secret or other confidential research,
development, or commercial information;
      (ii) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or
      (iii) a person who is neither a party nor a party’s officer to incur
substantial expense to travel more than 100 miles to attend trial.
    (C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:
      (i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and
      (ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.
  (1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:
    (A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary course
of business or must organize and label them to correspond to the
categories in the demand.
    (B) Form for Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
electronically stored information, the person responding must produce
it in a form or forms in which it is ordinarily maintained or in a
reasonably usable form or forms.
    (C) Electronically Stored Information Produced in Only One Form.
The person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows good
cause, considering the limitations of Rule 26(b)(2)(C). The court may
specify conditions for the discovery.
  (2) Claiming Privilege or Protection.
  (A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to protection
as trial-preparation material must:
    (i) expressly make the claim; and
    (ii) describe the nature of the withheld documents, communications,
or tangible things in a manner that, without revealing information
itself privileged or protected, will enable the parties to assess the
claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to the
court under seal for a determination of the claim. The person who
produced the information must preserve the information until the claim
is resolved.

(e) Contempt. The issuing court may hold in contempt a person who,
having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45(c)(3)(A)(ii).
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ATTACHMENT A 

INTRODUCTION 

For a statement of your obligation in producing documents under this subpoena, 

see Rule 45(d)(l) and (2) of the Federal Rules of Civil Procedure, which appears on the final 

page of the subpoena. 

DEFINITIONS 

1. “IETF,” “you,” or “your” means The Internet Society, the Internet 

Engineering Task Force, and all predecessors, subsidiaries, joint ventures, parents, affiliates, and 

other legal entities that are wholly or partially owned or controlled by The Internet Society or the 

Internet Engineering Task Force, either directly or indirectly, and including but not limited to all 

past or present directors, officers, agents, employees, consultants, attorneys, and others acting on 

behalf of these same entities. 

2. “Person” means any natural person or individual, and any and all legal 

entities, including without limitation, corporations, companies, firms, partnerships, joint 

ventures, proprietorships, associations, governmental bodies or agencies, or other form of 

business enterprise. 

3. The terms “and” and “or” are terms of inclusion and not of exclusion and 

are to be construed either disjunctively or conjunctively as necessary to bring within the scope of 

these requests any documents or responses which might be otherwise construed to be outside the 

scope of these requests. 

4. The term “any” includes “all,” and the term “all” includes “any.” 

5. The singular of any term includes the plural of that term, and the plural 

includes the singular. 
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6. The term “concerning” means identifying, referring to, concerning, 

regarding evidencing, demonstrating, summarizing, reflecting, constituting, containing, 

embodying, mentioning, pertaining to, commenting upon, connected with, discussing, 

describing, analyzing, showing, comprising, or relating to in any relevant way to a particular 

subject, in whole or in part, either directly or indirectly. 

7. “Document” shall have the broadest meaning and scope ascribed under 

Rule 34 of the Federal Rules of Civil Procedure, and include all tangible things which come 

within the meaning of the terms “writings and recordings,” as used in Federal Rule of Evidence 

1001 and all electronically stored information.  A draft or non-identical copy is a separate 

document within the meaning of this term. 

8. “RFC” means the Request for Comment and drafts of Requests for 

Comment made available by the IETF at http://www.ietf.org/, http://www.rfc-editor.orgA 

http://tools.ietf.org/, or http://ftp.rfc-editor.org/. 

Document Production Topics 

1. Documents regarding the factual background and circumstances related to 

your policies, practices and/or procedures for creating, updating, and making RFCs publicly 

available. 

2. Documents regarding the factual background and circumstances related to 

the ownership and development of RFCs. 

3. Documents regarding the factual background and circumstances related to 

the date on which the documents identified in Exhibit 1 were made publicly available, created, 

and last updated by the IETF. 
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4. Documents regarding the factual background and circumstances related to 

your policies, practices and/or procedures for creating, updating, and making the documents 

identified in Exhibit 1 publicly available. 

5. Documents that confirm that the documents identified in Exhibit 1 are true 

and correct copies. 
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ATTACHMENT B 

INTRODUCTION 

The definitions set forth in Schedule A are incorporated by reference. 

Topics 

You are required to provide one or more individuals who are knowledgeable and 

competent to provide testimony about the following topics: 

1. The factual background and circumstances related to your policies, 

practices and/or procedures for creating, updating, and making the RFCs publicly available. 

2. The factual background and circumstances related to the ownership and 

development of the RFCs. 

3. The factual background and circumstances related to the date on which the 

documents identified in Exhibit 1 were made publicly available, created, and last updated by the 

IETF. 

4. The factual background and circumstances related to your policies, 

practices, and/or procedures for creating, updating, making publicly available, and managing the 

documents identified in Exhibit 1. 

5. Confirm that the documents identified in Exhibit are true and correct 

copies. 

6. The dates on which the documents identified in Exhibit 1 were made 

publicly available by the IETF 

7. Your policies, practices, and procedures for creating, making publicly 

available, updating, and managing the documents produced in response to Schedule A. 

8. Your policies, practices, and procedures for making documents available 

through and updating documents on the following websites: 
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• http: //www.ietf. org/ 

• http://www.rfc-editor.org/ 

• http://tools.ietf.org/ 

• http://ftp.rfc-editor.org/ 

  



http://toots.ietf.org/pdf/rfc1636, 

Exhibit 1 

Lottor, M., "Domain Administrators Operations Guide", 
http://too1s.ietf.org/html/rfc1033, November 1987 (RFC 1033), numbered DEF037627-48 

Mockepetris, P, "Domain Names Concepts and Facilities", 
http://tools.ietf.org/html/rfc1034, November 1987 (RFC 1034), numbered DEFO3 7650- 
705 

Mockepetris, P, "Domain Names Implementation and Specification", 
http://too1s.ietf.org/htm1/rfc 1035, November 1987 (RFC 1035), numbered DEF04742 1-76 

Braden, R., "Requirements for Internet Hosts Application and Support", 
http://tools.ietforg/html/rfcl 123, October 1989 (RFC 1123), numbered DEF045291-388 

Simpson, W., "The Point-to-Point Protocol (PPP)", http://tools.ietf.org/html/rfc166i, July 
1994 (RFC 1661), numbered DEF013834-67 

Braden, R., et al., "Report of JAB Workshop on Security in the Internet Architecture 
February 8-10, 1994," June 1994 (RFC 1636), numbered 
APP VX704505-56. 

Atkinson, R., "Security Architecture for the Internet Protocol", 
http://datatracker.ietf.org/doc/rfc1825/, August 1995 (RFC 1825), numbered 
DEFO38 157-79 

Atkinson, R., "IP Authentication Header", http://datatracker.ietf.org/doc/rfc1826/, Aug. 
1995 (RFC 1826), numbered DEF038180-193 

Atkinson, R., "IP Encapsulating Security Payload (ESP)", 
http://datatracker.ietf.org/doc/rfc1827/, Aug. 1995 (RFC 1827), numbered DEFO3 8194- 
206 

Schulzrinne, H., Casner, S., Frederick, R., and Jacobson, V., "RTP: A Transport Protocol 
for Real-Time Applications", http://www.ietf.org/rfc/rfc1889.txt, January 1996 (RFC 
1889), numbered DEF047820-95 

Schulzrinne, H., "RTP Profile for Audio and video conferences with Minimal Control", 
http://www.ietf.org/rfc/rfcl890.txt, January 1996 (RFC 1890), numbered DEF047896- 
914 

Rogers, C, "Suggested Additional MIME Types for Associating Documents", 
http://www.ietf.org/rfc/rfc1928.txt, April 1996, (RFC 1928), numbered DEF014098-106 

Berners-Lee, T., Fielding, R., and Frystyk, H., "Hypertext Transfer Protocol 
HTML/i .0", http://www.ietf.org/rfc/rfc1945.txt, May 1996 (RFC 1945), numbered 
DEF0454 14-73 

Skiower, K. and Meyer, G., "The PPP Encryption Control Protocol (ECP)", 
http://tools.ietf.org/html/rfc1968, June 1996 (RFC 1968), numbered DEFO 14107-18 



D. Eastlake, et al, "Domain Name System Security Extension", 
http://tools.ietf.org/html/rfc2065, Jan. 1997 (RFC 2065), numbered DEF000148-88 

Rigney, C., et al, "Remote Authentication Dial In User Service (RADIUS)", 
http://datatracker.ietf.org/doc/rfc2 138/, Apr. 1997 (RFC 2138), numbered DEFO3 8382- 
447 

Atkinson, R., "Key Exchange Delegation Record for the DNS", 
http://tools.ietf.org/html/rfc2230, November 1997 (RFC 2230), numbered DEF038546-57 

Luciani, J. et a!, "NBMA Next Hop Resolution Protocol (NHRP)", 
http://tools.ietf.org/html/rfc2332, April 1998 (RFC 2332) 

Kent, S., and Atkinson, R., "Security Architecture for the Internet Protocol", 
http://www.ietf.org/rfc/rfc2401 .txt, November 1998 (RFC 2401), numbered DEFO 14132- 
98 

Kent, S., "IP Authentication Header", http://datatracker.ietf.org/doc/rfc2402/, Nov. 1998 
(RFC 2402), numbered DEF048632-54 

Piper, D., "The Internet IP Security Domain of Interpretation for ISAKMP", 
http://datatracker.ietf. /. Nov. 1998 (RFC 2407), numbered DEF048705- 
37 

Maughan, D., et al, "Internet Security Association and Key Management Protocol 
(ISAKMP)", http://datatracker.ietf.org/doc/rfc2408/, Nov. 1998 (RFC 2408), numbered 
DEF038576-662 

Harkins, D., et al, "The Internet Key Exchange (IKE)", 
http://datatracker.ietf.org/doc/rfc2409/, Nov. 1998 (RFC 2409), numbered DEFO3 8663- 
704 

Housley, R., et al, "Internet X.509 Public Key Infrastructure Certificate and CRL 
Profile", http://tools.ietf.org/html/rfc2459, January 1999 (RFC 2459), numbered 
DEFO3 8717-846 

Aboba, B., et al, "The Network Access Identifier", http://tools.ietf.org/html/rfc2486, 
January 1999 (RFC 2486), numbered DEF014235-42 

Hoffman, P., "SMTP Service Extension for Secure SMTP over TLS", 
http://tools.ietf.org/html/rfc2487, January 1999 (RFC 2487), numbered DEFO 17413-19 

Eastlake, D., "Domain Name System Security Extensions", 
http://tools.ietf.org/html/rfc2535, Mar. 1999 (RFC 2535), numbered DEF042428-75 

Eastlake, D., et al, "Storing Certificates in the Domain Name System (DNS)", 
http://tools.ietf.org/html/rfc2538, Mar. 1999 (RFC 2538), numbered DEF038862-72 

Handley, M., Schulzrinne, H., Schooler, E., and Rosenberg, J., "SIP: Session Initiation 
Protocol", http://www.ietf.org/rfc/rfc2543.txt, March 1999 (RFC 2543), numbered 
DEFO49O 18-170 

Newman, C., "Using TLS with IMAP, POP3 and ACAP", 
http://tools.ietf.org/htm1/rfc2595, June 1999 (RFC 2595), numbered DEF04923 9-54 



http://tools. ietf.org/html/draft-ietf-pppext-I2tp-security-03, 

Townsley, W., et a!, "Layer Two Tunneling Protocol "L2TP"", 
http://datatracker.ietf.org/doc/rfc2661/, Aug. 1999 (RFC 2661), numbered DEF049405- 
85 

Guibrandsen, A., et a!, "A DNS RR for specifying the location of services (DNS SRV)", 
http://www.ietf.org/rfc/rfc2782.txt, February 2000, (RFC 2782), numbered DEFO3 8978- 
90 

Schulzrinne, H. and Casner, S., "RTP Profile for audio and Video Conferences with 
Minimal Control", http://www.ietf.org/rfc/rfc3551 .txt, July 2003 (RFC 3551), numbered 
DEF052791-828 

Baugher, M., McGrew, D., Naslund, M., Carrara, E., and Norrman, K., "The Secure 
Real-time Transport Protocol (SRTP)", http://www.ietf.org/rfc/rfc3711 .txt, March 2004 
(RFC 3711), numbered DEF053704-60 

Alan 0. Freier, et a!, "The SSL Protocol Version 3.0", http://tools.ietf.org/id/draft-ietf-tls- 
ssl-version3 -00.txt, Nov. 18, 1996 (draft-ietf-tls-ssl-version3 -00.txt), DEF020087- 139 

Microsoft Point-to-Point Encryption (MPPE) Protocol, http://tools .ietf.org/html/draft-ietf- 
pppext-mppe-03, May 1999 (draft-ietf-pext-mppe-03 .txt), numbered DEFOO7 145-56 

Baiju Patel, "Securing L2TP using IPSEC", http ://tools.ietf.org/html/draft-ietf-pppext- 
l2tp-security-02, May 22, 1998 (draft-ietf-pppext-l2tp-security-02.txt), numbered APP 
VX 704638-5 1 

Securing L2TP using IPSEC, 
Feb 2, 1999 (draft-ietf-pppext-l2tp-security-03 .txt), numbered DEFOO7 133-44 

Securing L2TP using IPSEC, http ://tools.ietf.org/html/draft-ietf-pppext-l2tp-security-04, 
Aug. 17, 1999 (draft-ietf-pppext-l2tp-security-04.txt),numbered APP VX 704628-37 

P. Srisuresh, "Secure Remote Access with L2TP", http://tools.ietforg/html/draft-ietf- 
pppext-secure-ra-00, Sept. 1999 (draft-ietf-pppext-secure-ra-00.txt), numbered 
DEFOO7 157-75 

A. Valencia, et al., "Layer Two Tunneling Progocol 'L2TP'," 
http ://tools .ietf.org/html/draft-ietf-pppext-l2tp- 12, Oct. 1998 (draft-ietf-pppext-l2tp- 
12.txt), numbered DEF007039-132. 

W.M. Townsley, et al., "Layer Two Tunneling Progoco! 'L2TP'," 
http ://tools .ietf. org/html/draft-ietf-pppext-l2tp- 14, Feb. 1999 (draft-ietf-pppext-l2tp- 
l3.txt), numbered APP_VX 704557-627. 
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ATTACHMENT C 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Case 6:11 -cv-0001 8-LED Document 100 Filed 12/09/11 Page 1 of 39 PagelD #: 2382 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 

VirnetX Inc., 

Plaintiff, 

V. 

Civil Action No. 6:11-cv-00018-LED 

Mitel Networks Corporation, et al., 

Defendants. 

AGREED PROTECTIVE ORDER 
REGARDING THE DISCLOSURE AND USE OF DISCOVERY MATERIALS 

Plaintiff VirnetX Inc. ("Plaintiff') and Defendants Mitel Networks Corporation, 

Mitel Networks, Inc. (collectively, "Mitel"), Siemens Enterprise Communications GmBH & Co. 

KG, Siemens Enterprise Communications, Inc. (collectively, "Siemens"), and Avaya Inc. 

("Avaya") anticipate that documents, testimony, or information containing or reflecting 

confidential, proprietary, trade secret, and/or commercially sensitive information are likely to 

be disclosed or produced during the course of discovery, initial disclosures, and 

supplemental disclosures in this case and request that the Court enter this Order setting forth 

the conditions for treating, obtaining, and using such information.' 

1 Defendants are currently seeking to obtain Microsoft Corporation's ('Microsoft') documents that were 
produced to VirnetX during a prior litigation captioned VirnetX Inc. v. Microsoft Corp., Case No. 6:07- 
CV-80-LED (the "Microsoft Litigation). Defendants understand that Microsoft and VirnetX will need to 
move to modify the Protective Order in the Microsoft Litigation, and that Defendants and VirnetX may 
also need to move to modify the Protective Order in the present case, to enable VirnetX to produce the 
Microsoft Lawsuit Materials in the present case. Defendants and VirnetX are currently working on this 
issue with Microsoft and will seek any necessary modification of the present Protective Order as soon as 
possible. 

1 
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VirnetX Inc., 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 

Plaintiff, 

v. 

Mitel Networks Corporation, et al., 

Defendants. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

Civil Action No. 6:11-cv-00018-LED 

AGREED PROTECTIVE ORDER 
REGARDING THE DISCLOSURE AND USE OF DISCOVERY MATERIALS 

Plaintiff VirnetX Inc. ("Plaintiff') and Defendants Mitel Networks Corporation, 

Mitel Networks, Inc. (collectively, "Mitel "), Siemens Enterprise Communications GmBH & Co. 

KG, Siemens Enterprise Communications, Inc. (collectively, "Siemens"), and Avaya Inc. 

("Avaya") anticipate that documents, testimony, or information containing or reflecting 

confidential, proprietary, trade secret, and/or commercially sensitive information are likely to 

be disclosed or produced during the course of discovery, initial disclosures, and 

supplemental disclosures in this case and request that the Court enter this Order setting forth 

the conditions for treating, obtaining, and using such information.' 

1 Defendants are currently seeking to obtain Microsoft Corporation's ("Microsoft") documents that were 
produced to VirnetX during a prior litigation captioned VirnetX Inc. v. Microsoft Corp., Case No. 6:07 
CV -80 -LED (the "Microsoft Litigation). Defendants understand that Microsoft and VirnetX will need to 
move to modify the Protective Order in the Microsoft Litigation, and that Defendants and VirnetX may 
also need to move to modify the Protective Order in the present case, to enable VirnetX to produce the 
Microsoft Lawsuit Materials in the present case. Defendants and VirnetX are currently working on this 
issue with Microsoft and will seek any necessary modification of the present Protective Order as soon as 
possible. 

1 
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Pursuant to Rule 26(c) of the Federal Rules of Civil Procedure, the Court finds 

good cause for the following Agreed Protective Order Regarding the Disclosure and Use of 

Discovery Materials ("Order" or "Protective Order") 

1. DEFINITIONS 

(a) "Discovery Material" means all items or information, including from any 

non-party, regardless of the medium or manner generated, stored, or maintained (including, 

among other things, testimony adduced at deposition upon oral examination or upon written 

questions, answers to intenogatories, documents and things produced, information obtained from 

inspection of premises or things, and answers to requests for admission, or information disclosed 

pursuant to subpoena under Fed. R. Civ. P. 45) that are produced, disclosed, or generated in 

connection with discovery or Rule 26(a) disclosures in this case. 

(b) "Outside Counsel" means (i) outside counsel who appear on the pleadings 

as counsel for a Party, (ii) partners and associates of such counsel to whom it is reasonably 

necessary to disclose the information for this litigation, and (iii) outside, independent attorneys 

contracted to provide legal advice to a Party in connection with this action. 

7,921,211. 

(c) "Patents-in-Suit" means U.S. Patent Nos. 6,502,135, 7,418,504, and 

(d) "Party" means any party to this case, including all of its officers, 

directors, employees, consultants, retained experts, and outside counsel and their support staffs. 

(e) "Producing Party" means any Party or non-party entity that discloses or 

produces any Discovery Material in this case. 

(f) "Protected Material" means any Discovery Material that is designated as 

"CONFIDENTIAL," "CONFIDENTIAL ATTORNEYS' EYES ONLY," or 
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"CONFIDENTIAL OUTSIDE ATTORNEYS' EYES ONLY SOURCE CODE," as provided 

for in this Order. Protected Material shall not include: (i) advertising materials that have been 

actually published or publicly disseminated; (ii) materials that show on their face they have been 

disseminated to the public; (iii) information that the Receiving Party can show was lawfully in 

the Receiving Party's possession prior to being designated as Protected Material in this litigation 

and that the Receiving Party is not otherwise obligated to treat as confidential; (iv) information 

that the Receiving Party can show was obtained (without any benefit or use of Protected 

Material) from a third party having the right to disclose such information to the Receiving Party 

without restriction or obligation of confidentiality; (v) information that was submitted to a 

governmental entity without request for confidential treatment. 

(g) "Receiving Party" means any Party who receives Discovery Material from 

a Producing Party. 

(h) "Related Patent(s)" means all United States or foreign patents or patent 

applications that are related to any Patent-in-Suit, including any parent applications, related 

applications, reissues or reissue applications, divisionals or divisional applications, continuations 

or continuation applications, continuations-in-part or continuations-in-part applications, foreign 

counterparts, any patents or patent applications that claim priority directly or indirectly from any 

Patent-in-Suit, and any patents or patent applications that share at least one claim of priority with 

any Patent-in-Suit. 

(i) "Source Code" means computer code, scripts, assembly, object code, 

source code listings, comments for source code, source code revision histories, and descriptions 

of source code, object code listings, comments for object code, object code revision histories, 

and descriptions of object code, Hardware Description Language (HDL) or Register Transfer 
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Level (RTL) files that describe the hardware design of any ASIC or other chip, and other 

electronic files used in network operations, comments for network operation files, and network 

operation revision histories. 

(j) "Competitive decision-making" means that a person's activities, 

association, or relationship with any of its clients involve advice about or participation in the 

relevant business decisions or the analysis underlying the relevant business decisions of the 

client in competition with or a business relationship with the Producing Party. 

2. COMPUTATION OF TIME 

The computation of any period of time prescribed or allowed by this Order shall 

be governed by the provisions for computing time set forth in Rule 6 of the Federal Rules of 

Civil Procedure and the Eastern District of Texas Local Rule CV-6. 

3. SCOPE 

(a) The protections confened by this Order cover not only Discovery Material 

governed by this Order as addressed herein, but also any information copied or extracted 

therefrom, as well as all copies, excerpts, summaries, or compilations thereof, plus testimony, 

conversations, or presentations by Parties or their counsel in court or in other settings that might 

reveal Protected Material. 

(b) Nothing in this Protective Order shall prevent or restrict a Producing 

Party's own disclosure or use of its own Discovery Material for any purpose. 

(c) The Defendants have agreed among themselves that nothing in this 

Protective Order shall require any Defendant to disclose its Protected Material to any other 

Defendant. This includes but is not limited to discovery responses designated under this 

Protective Order and any pleading filed under seal with the Court. Notwithstanding the 
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foregoing, the respective Defendants reserve their rights to move for relief from this provision as 

to Protected Material disclosed by one Defendant that is determined to be relevant to issues 

impacting one or more of the other Defendants. 

(d) This Order is without prejudice to the right of any Party to seek further or 

additional protection of any Discovery Material or to modify this Order in any way, including, 

without limitation, an order that certain matter not be produced at all. 

4. DURATION 

Unless modified, superseded or terminated pursuant to the terms contained in this 

Order, this Protective Order shall remain in effect through the conclusion of this litigation. Even 

after the termination of this case, the confidentiality obligations imposed by this Order shall 

remain in effect until a Producing Party agrees otherwise in writing or a court order otherwise 

directs. 

5. ACCESS TO AND USE OF PROTECTED MATERIAL 

(a) Basic Principles. All Protected Material shall be used solely for this case 

or any related appellate proceeding, and not for any other purpose whatsoever, including without 

limitation any other litigation, patent prosecution or acquisition, patent reexamination or reissue 

proceedings, or any business or competitive purpose or function. Protected Material shall not be 

distributed, disclosed or made available to anyone except as expressly provided in this Order. 

6. PATENT PROSECUTION BAR. 

Absent the written consent of the Producing Party, anyone who receives, obtains, 

has access to, or otherwise learns, in whole or in part, technical information designated 

"CONFIDENTIAL ATTORNEYS' EYES ONLY" or "CONFIDENTIAL ATTORNEYS' 

EYES ONLY SOURCE CODE" shall not be involved, directly or indirectly, in any of the 
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following prosecution activities: advising on, consulting on, preparing, prosecuting, drafting, 

editing, and/or amending of patent applications, specifications, claims, and/or responses to office 

actions, or otherwise affecting the disclosure in patent applications or specifications or the scope 

of claims in patents or patent applications relating to the subject matter of the Patents-in-Suit or 

Related Patents, including, but not limited to, the functionality, operation, and design of 

encrypted channels, including Virtual Private Networks ("VPN") (generally or as described in 

any Patent-in-Suit) or DNS services, or the subject matter of products accused of infringement in 

this litigation, specifically including but not limited to the functionality, operation, and design of 

IP telephony and/or communications hardware (e.g., phones, servers, gateways, and switches) 

and software, before any foreign or domestic agency, including the United States Patent and 

Trademark Office. For purposes of this paragraph, "prosecution" includes directly or indirectly 

drafting, amending, advising, or otherwise affecting the scope or maintenance of patent claims. 

"Prosecution" as used in this paragraph does not include representing a party challenging, or 

responding to a challenge to, a patent before a domestic or foreign agency (including, but not limited 

to, a reissue protest, cx parte reexamination or inter partes reexamination); provided, however, that 

Plaintiff's counsel shall not draft or assist in the drafting of any claim or amendment to any claim of 

the Patents-in-suit for a period ending one year after the resolution of this litigation (including any 

appeals). 

(a) These prohibitions shall begin when access to "CONFIDENTIAL 

ATTORNEYS' EYES ONLY" or "CONFIDENTIAL ATTORNEYS' EYES ONLY 

SOURCE CODE" materials are first received by the affected individual, and shall end one (1) 

year after the final resolution of this action, including all appeals. 

(b) Secure Storage. Protected Material must be stored and maintained by a 

Receiving Party in a secure manner that ensures that access is limited to the persons authorized 
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under this Order. The Receiving Party shall exercise at least the same degree of care in handling 

the Protected Material from the Producing Party that it would with its own Protected Material 

and to confidential information of a similar nature. 

(c) Legal Advice Based on Protected Material. Nothing in this Protective 

Order shall be construed to prevent counsel from advising their clients with respect to this case 

based in whole or in part upon Protected Materials, provided counsel does not disclose the 

Protected Material itself except as provided in this Order. 

(d) Limitations. Nothing in this Order shall restrict in any way a Producing 

Party's use or disclosure of its own Protected Material. Nothing in this Order shall restrict in any 

way the use or disclosure of Discovery Material by a Receiving Party: (i) that is or has become 

publicly known through no fault of the Receiving Party; (ii) that is lawfully acquired by or 

known to the Receiving Party independent of the Producing Party; (iii) that was previously 

produced, disclosed and/or provided by the Producing Party to the Receiving Party or a non- 

party without an obligation of confidentiality and not by inadvertence or mistake; (iv) with the 

consent of the Producing Party; or (v) pursuant to Order of the Court. 

7. DESIGNATING PROTECTED MATERIAL 

(a) Available Designations. Any Producing Party may designate Discovery 

Material with any of the following designations, provided that it meets the requirements for such 

designations as provided for herein: "CONFIDENTIAL," "CONFIDENTIAL ATTORNEYS' 

EYES ONLY," or "CONFIDENTIAL OUTSIDE ATTORNEYS' EYES ONLY SOURCE 

CODE." 

(b) Written Discovery and Documents and Tangible Things. Written 

discovery, documents (which include "electronically stored information," as that phrase is used 
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in Federal Rule of Procedure 34), and tangible things that meet the requirements for the 

confidentiality designations listed in Paragraph 7(a) may be so designated by placing the 

appropriate designation on every page of the written material prior to production. For digital 

files being produced, the Producing Party may mark each viewable page or image with the 

appropriate designation, and mark the medium, container, and/or communication in which the 

digital files were contained. In the event that original documents are produced for inspection, the 

original documents shall be presumed "CONFIDENTIAL ATTORNEYS' EYES ONLY" 

during the inspection and re-designated, as appropriate during the copying process. 

(c) Depositions and Testimony. Parties or testifying persons or entities may 

designate depositions and other testimony with the appropriate designation by indicating on the 

record at the time the testimony is given. Alternatively, the producing party may designate 

testimony or information disclosed at the deposition by notifying all parties in writing within 

fourteen (14) days after the producing party's receipt of the transcript, of the specific pages and 

lines of the transcript that contain Protected Material. If no indication on the record is made, all 

information disclosed during a deposition shall be deemed "CONFIDENTIAL ATTORNEYS' 

EYES ONLY" until the time within which it may be appropriately designated as provided for 

herein has passed. Any Party that wishes to disclose the transcript, or information contained 

therein, may provide written notice of its intent to treat the transcript as non-confidential, after 

which time, any Party that wants to maintain any portion of the transcript as confidential must 

designate the confidential portions within fourteen (14) days, or else the transcript may be treated 

as non-confidential. Any Protected Material that is used in the taking of a deposition shall 

remain subject to the provisions of this Protective Order, along with the transcript pages of the 

deposition testimony dealing with such Protected Material. In such cases the court reporter shall 
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be informed of this Protective Order and shall be required to operate in a manner consistent with 

this Protective Order. In the event the deposition is videotaped, the original and all copies of the 

videotape shall be marked by the video technician to indicate that the contents of the videotape 

are subject to this Protective Order, substantially along the lines of "This videotape contains 

confidential testimony used in this case and is not to be viewed or the contents thereof to be 

displayed or revealed except pursuant to the terms of the operative Protective Order in this 

matter or pursuant to written stipulation of the parties." Counsel for any Producing Party 

shall have the right to exclude from oral depositions, other than the deponent, deponent's 

counsel, the reporter and videographer (if any), any person who is not authorized by this 

Protective Order to receive or access Protected Material based on the designation of such 

Protected Material. Such right of exclusion shall be applicable only during periods of 

examination or testimony regarding such Protected Material. 

8. DISCOVERY MATERIAL DESIGNATED AS "CONFIDENTIAL" 

(a) A Producing Party may designate Discovery Material as 

"CONFIDENTIAL" if it contains or reflects confidential, proprietary, and/or commercially 

sensitive information. 

(b) Unless otherwise ordered by the Court, Discovery Material designated as 

"CONFIDENTIAL" may be disclosed only to the following: 

(i) The Receiving Party's Outside Counsel; 

(ii) Outside Counsel's paralegals and staff, and any copying or clerical 

litigation support services working at the direction of such counsel, paralegals, and staff; 

(iii) Not more than three (3) representatives of the Receiving Party who 

are officers or employees of the Receiving Party and who are not involved in competitive 
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decision-making, who may be, but need not be, in-house counsel for the Receiving Party, as well 

as their immediate paralegals and staff, to whom disclosure is reasonably necessary for this case, 

provided that: (a) each such person has agreed to be bound by the provisions of the Protective 

Order by signing a copy of Exhibit A; and (b) no unresolved objections to such disclosure 

exist after proper notice has been given to all Parties as set forth in Paragraph 13 below; 

(iv) Any outside expert or consultant retained by the Receiving Party to 

assist in this action, provided that disclosure is only to the extent necessary to perform such 

work; and provided that: (a) such expert or consultant has agreed to be bound by the provisions 

of the Protective Order by signing a copy of Exhibit A; (b) such expert or consultant is not a 

current officer, director, or employee of a Party or a competitor of a Party, nor anticipated at the 

time of retention to become an officer, director or employee of a Party or a competitor of a Party; 

and (c) no unresolved objections to such disclosure exist after proper notice has been given to all 

Parties as set forth in Paragraph 13 below. Without the express prior written consent of the 

Defendant that produced the Protected Material, no expert or consultant retained by one 

Defendant in this matter shall have access to "CONFIDENTIAL ATTORNEYS' EYES 

ONLY" Discovery Material produced by another Defendant in this matter; 

(v) Court reporters, stenographers and videographers retained to 

record testimony taken in this action; 

(vi) The Court, jury, and court personnel; 

(vii) Graphics, translation, design, and/or trial consulting services, 

having first agreed to be bound by the provisions of the Protective Order by signing a copy 

of Exhibit A; 
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(viii) Mock jurors who have signed an undertaking or agreement 

agreeing not to publicly disclose Protected Material and to keep any information concerning 

Protected Material confidential; 

Paragraph 11, below. 

(ix) At a deposition or at trial, any person who falls within the scope of 

(x) Any mediator who is assigned to hear this matter, and his or her 

staff, subject to their agreement to maintain confidentiality to the same degree as required by this 

Protective Order; and 

Party. 

(xi) Any other person with the prior written consent of the Producing 

9. DISCOVERY MATERIAL DESIGNATED AS "CONFIDENTIAL - 
ATTORNEYS' EYES ONLY" 

(a) A Producing Party may designate Discovery Material as 

"CONFIDENTIAL ATTORNEYS' EYES ONLY"2 if it contains or reflects information that is 

extremely confidential and/or sensitive in nature and the Producing Party reasonably believes 

that the disclosure of such Discovery Material is likely to cause economic harm or significant 

competitive disadvantage to the Producing Party. The Parties agree that the following 

information, if non-public, shall be presumed to merit the "CONFIDENTIAL ATTORNEYS' 

EYES ONLY" designation: trade secrets, pricing information, financial data, sales information, 

sales or marketing forecasts or plans, business plans, sales or marketing strategy, product 

development information, engineering documents, testing documents, employee information, and 

2The terms "CONFIDENTIAL ATTORNEYS' EYES ONLY" and "HIGHLY CONFIDENTIAL" shall have the 
same meaning under this Protective Order. 
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other non-public information of similar competitive and business sensitivity. Notwithstanding, a 

Producing Party may also designate Discovery Material as "Confidential Attorneys' Eyes 

Only" if the Producing Party reasonably believes, that the Discovery Material contains or reflects 

information that may cause harm or disadvantage to the Producing Party if the information 

otherwise could be viewed by individuals not subject to the patent prosecution bar of Paragraph 

6 but for the "Confidential Attorneys' Eyes Only" designation. 

(b) Unless otherwise ordered by the Court, Discovery Material designated as 

"CONFIDENTIAL ATTORNEYS' EYES ONLY" may be disclosed only to: 

(i) The Receiving Party's Outside Counsel; 

(ii) Outside Counsel's paralegals and staff, and any copying or clerical 

litigation support services working at the direction of such counsel, paralegals, and staff; 

(iii) Regarding documents produced by Plaintiff,3 not more than three 

(3) in-house counsel who are responsible for supervising this action and who are not involved in 

competitive decision-making, as well as their immediate paralegals and staff to whom disclosure 

is reasonably necessary for this case, provided that: (a) each such person has agreed to be 

bound by the provisions of the Protective Order by signing a copy of Exhibit A; and (b) no 

unresolved objections to such disclosure exist after proper notice has been given to all Parties 

as set forth in Paragraph 13 below; 

(iv) Any outside expert or consultant retained by the Receiving Party to 

assist in this action, provided that disclosure is only to the extent necessary to perform such 

work; and provided that: (a) such expert or consultant has agreed to be bound by the provisions 

Regarding documents produced by a Defendant, no documents designated "CONFIDENTIAL ATTORNEYS' 
EYES ONLY" shall be disclosed to any in-house personnel affiliated with Plaintiff or any other parties (including 
co-defendants). 
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of the Protective Order by signing a copy of Exhibit A; (b) such expert or consultant is not a 

current officer, director, or employee of a Party or a competitor of a Party, nor anticipated at the 

time of retention to become an officer, director, or employee of a Party or a competitor of a 

Party; (c) such expert or consultant is not involved in competitive decision-making on behalf of a 

Party; and (d) no unresolved objections to such disclosure exist after proper notice has been 

given to all Parties as set forth in Paragraph 13 below. Without the express prior written consent 

of the Defendant that produced the Protected Material, no expert or consultant retained by one 

Defendant in this matter shall have access to "CONFIDENTIAL ATTORNEYS' EYES 

ONLY" Discovery Material produced by another Defendant in this matter; 

(v) Court reporters, stenographers and videographers retained to 

record testimony taken in this action; 

(vi) The Court, jury, and court personnel; 

(vii) Graphics, translation, design, and/or trial consulting services, 

having first agreed to be bound by the provisions of the Protective Order by signing a copy 

of Exhibit A; 

paragraph 11, below; 

(viii) At a deposition or at trial, any person who falls within the scope of 

(ix) Any mediator who is assigned to hear this matter, and his or her 

staff, subject to their agreement to maintain confidentiality to the same degree as required by this 

Protective Order; and 

(x) Any other person with the prior written consent of the Producing 

Party. 
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10. DISCOVERY MATERIAL DESIGNATED AS "CONFIDENTIAL - 
OUTSIDE ATTORNEYS' EYES ONLY - SOURCE CODE" 

(a) To the extent production of Source Code becomes necessary to the 

prosecution or defense of the case, a Producing Party may designate Source Code as 

"CONFIDENTIAL OUTSIDE ATTORNEYS' EYES ONLY SOURCE CODE" if it 

comprises or includes confidential, proprietary, and/or trade secret Source Code. 

(b) Nothing in this Order shall be construed as a representation or admission 

that Source Code is properly discoverable in this action, or to obligate any Party to produce any 

Source Code. 

(c) Unless otherwise ordered by the Court, Discovery Material designated as 

"CONFIDENTIAL OUTSIDE ATTORNEYS' EYES ONLY SOURCE CODE" shall be 

subject to the provisions set forth in Paragraph 11 below, and may be disclosed, subject to 

Paragraph 11 below, solely to: 

(i) The Receiving Party's Outside Counsel; 

(ii) Outside Counsel's paralegals and staff, and any copying or clerical 

litigation support services working at the direction of such counsel, paralegals, and staff; 

(iii) Any outside expert or consultant retained by the Receiving Party to 

assist in this action, provided that disclosure is only to the extent necessary to perform such 

work; and provided that: (a) such expert or consultant has agreed to be bound by the provisions 

of the Protective Order by signing a copy of Exhibit A; (b) such expert or consultant is not a 

cunent officer, director, or employee of a Party, nor anticipated at the time of retention to 

become an officer, director or employee of a Party; (c) such expert or consultant is not involved 

in competitive decision-making on behalf of a Party; and (d) no unresolved objections to such 

disclosure exist after proper notice has been given to all Parties as set forth in Paragraph 13 
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below. Without the express prior written consent of the Defendant that produced the Protected 

Material, no expert or consultant retained by a Defendant in this matter shall have access to 

"CONFIDENTIAL OUTSIDE ATTORNEYS' EYES ONLY SOURCE CODE" Discovery 

Material produced by another Defendant in this matter; 

(iv) Court reporters, stenographers and videographers retained to 

record testimony taken in this action; 

(v) The Court, jury, and court personnel; 

(vi) Graphics, translation, design, and/or trial consulting services, 

having first agreed to be bound by the provisions of the Protective Order by signing a copy 

of Exhibit A; 

paragraph 11, below; 

(vii) At a deposition or at trial, any person who falls within the scope of 

(viii) Any mediator who is assigned to hear this matter, and his or her 

staff, subject to their agreement to maintain confidentiality to the same degree as required by this 

Protective Order; and 

Party. 

(ix) Any other person with the prior written consent of the Producing 

11. DISCLOSURE AND REVIEW OF SOURCE CODE 

(a) Any Source Code that is produced by Plaintiff shall be made available for 

inspection in electronic format at the Dallas office of its outside counsel, McKool Smith P.C., or 

any other location mutually agreed by the Parties. The Producing Party shall provide up to two 

(2) independent stand-alone secure computer systems(s) at the source code review facility at the 

request of and for use by the Receiving Party. The stand-alone secure computer system(s) shall 
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be located at the facilities of the Producing Party or, at the Producing Party's election, the offices 

of the Producing Party's Outside Counsel; provided however that if the stand-alone computer 

system(s) is located at facilities of the Producing Party, the location must be within the United 

States and in a location reasonably as convenient as the offices of Outside Counsel, for purposes 

of travel to and from the location by Plaintiff's counsel. Alternatively, the Producing Party and 

Receiving Party may agree on a neutral third party escrow facility to house the stand alone 

secure computer system(s), with the costs associated with storage and review of the source code 

at such facility to be borne by the Receiving Party. Source Code will be made available for 

inspection between the hours of 9 a.m. and 5 p.m. Monday through Friday (excluding holidays) 

and where reasonably necessary from 9 a.m. to 6 p.m. on Saturdays, if such weekend access is 

permitted by the third party escrow facility housing defendants' source code (excluding 

holidays). The requesting party shall make its best efforts to restrict its access to normal 

business hours.4 As an alternative, Plaintiff may opt to produce its source code on CD, DVD or 

other storage media as "CONFIDENTIAL OUTSIDE ATTORNEYS' EYES ONLY 

SOURCE CODE." Defendants may copy such produced source code of Plaintiff from the 

medium to two secured computers without Internet access or network access to other computers 

which must be kept in a secure location at the offices of the receiving parties' Outside Counsel. 

At or before the pretrial conference in this case, if the issue has not already been voluntarily 

resolved by the parties, one or more parties may seek access to source code during the time 

period of trial (and immediately prior to trial) in Tyler, TX, but the parties do not presently make 

After a Producing Party has received three (3) requests by a requesting Party to inspect Source Code outside of 
normal business hours, the Producing Party may refuse further inspections, except during normal business hours. 
However, the Producing Party and requesting party will work in good faith to provide reasonable hours of access to 
Source Code. 
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any representations about any such availability of source code at trial, whether any such 

availability of source code is proper or required, or the protocols governing any such availability. 

(b) Prior to the first inspection of any requested Source Code, the Receiving 

Party shall provide twenty (20) days notice of the Source Code that it wishes to inspect. The 

Receiving Party shall provide forty-eight (48) business hours notice prior to any additional 

inspections. 

(c) Source Code that is designated "CONFIDENTIAL OUTSIDE 

ATTORNEYS' EYES ONLY SOURCE CODE" shall be produced for inspection and review 

subject to the following provisions, unless otherwise agreed by the Producing Party: 

(i) All Source Code shall be made available by the Producing Party to 

no more than five individuals on the Receiving Party's behalf who meet the requirements of 

Paragraph 10 in a secure room on up to two secured computers without Internet access or 

network access to other computers, as necessary and appropriate to prevent and protect against 

any unauthorized copying, transmission, removal or other transfer of any Source Code outside or 

away from the computer on which the Source Code is provided for inspection (the "Source Code 

Computer" in the "Source Code Review Room"). The Producing Party shall install tools that are 

sufficient for viewing and searching the code produced, on the platform produced, if such tools 

exist and are presently used in the ordinary course of the Producing Party's business. If 

requested by the Receiving Party, the producing party shall install tools reasonably necessary to 

review the source code on the Source Code Computers including, but not limited to: Grep, 

Understand C, Visual Slick Edit, Source-Navigator, PowerGrep and/or ExamDiff Pro. If the 

Producing Party does not possess an appropriate license to any such software tools, the 

Requesting Party may provide the Producing Party with a licensed copy of such software tools, 
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and the Producing Party shall install such software tools on the source code computers. The 

Receiving Party must provide the Producing Party with the CD or DVD containing such licensed 

software tool(s) at least fourteen (14) days in advance of the date upon which the Receiving 

Party wishes to have the additional software tools available for use on the Source Code 

Computers. 

(ii) No recordable media or recordable devices, including without 

limitation sound recorders, computers, cellular telephones, peripheral equipment, cameras, CDs, 

DVDs, or drives of any kind, shall be permitted into the Source Code Review Room. The 

Producing Party will provide the Receiving Party with a secure location near the source code 

room to store their cellular telephones etc. and to make phone calls. 

(iii) The Receiving Party's outside counsel and/or experts shall be 

entitled to take notes relating to the Source Code but may not copy the Source Code into the 

notes and may not take such notes electronically on the Source Code Computers. 

(iv) The Producing Party may visually monitor the activities of the 

Receiving Party's representatives during any Source Code review, but only to ensure that no 

unauthorized electronic records of the Source Code are being created or transmitted in any way. 

The Producing Party may not videotape the activities of the Receiving Party's representatives 

during any Source Code review. 

(v) No copies of all or any portion of the Source Code may leave the 

room in which the Source Code is inspected except as otherwise provided herein. Further, no 

other written or electronic record of the Source Code is permitted except as otherwise provided 

herein. The Producing Party shall make available a laser printer with commercially reasonable 

printing speeds and blank paper for on-site printing during inspection of the Source Code. The 
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Receiving Party may print limited portions of the Source Code when reasonably necessary to 

prepare court filings or pleadings or other papers (including a testifying expert's expert report). 

Counsel for the supplier will keep the originals of these printed documents, and copies shall be 

made for counsel for the receiving party on watermarked paper within three (3) business days of 

the printing of any such portions by the receiving party. Counsel for the receiving party may 

request up to 10 copies of printed source code. No more than 10% or 500 pages of the total 

source code for any software release may be in printed form at any one time, and all printed 

source code shall be logged by the receiving party as noted below. The supplier may object to 

any request to deliver copies of printed source code as excessive and/or not done for a permitted 

purpose. If such objection cannot be resolved by mutual agreement within ten (10) business days 

it shall be submitted to the Court for resolution. 

(vi) In the event the request is for more than 40 continuous pages or 

represents 10% or more of a specific software release, the print out shall be presumed excessive 

and not done for a permitted purpose. If, after meeting and confening, the supplier and the 

receiving party cannot resolve the objection, the supplier shall be entitled to seek the Court's 

resolution of whether the printed source code in question is nanowly tailored and was printed for 

a permitted purpose. The burden shall be on the receiving party to demonstrate that such printed 

portion of the source code was no more than is reasonably necessary for a permitted purpose and 

not merely printed for the purpose of review and analysis elsewhere. In the event the request is 

for more than 40 continuous pages and the parties are unable to resolve the supplier's objection 

via meeting and confening, then at the supplier's discretion, no portion of the printed source 

code in question need be delivered to counsel for the receiving party until the issue is resolved by 

the Court. In the event the objection to print 40 continuous pages or less is sustained by the 

Case 6:11-cv-00018-LED Document 100 Filed 12/09/11 Page 19 of 39 PagelD #: 2400 

Receiving Party may print limited portions of the Source Code when reasonably necessary to 

prepare court filings or pleadings or other papers (including a testifying expert's expert report). 

Counsel for the supplier will keep the originals of these printed documents, and copies shall be 

made for counsel for the receiving party on watermarked paper within three (3) business days of 

the printing of any such portions by the receiving party. Counsel for the receiving party may 

request up to 10 copies of printed source code. No more than 10% or 500 pages of the total 

source code for any software release may be in printed form at any one time, and all printed 

source code shall be logged by the receiving party as noted below. The supplier may object to 

any request to deliver copies of printed source code as excessive and/or not done for a permitted 

purpose. If such objection cannot be resolved by mutual agreement within ten (10) business days 

it shall be submitted to the Court for resolution. 

(vi) In the event the request is for more than 40 continuous pages or 

represents 10% or more of a specific software release, the print out shall be presumed excessive 

and not done for a permitted purpose. If, after meeting and conferring, the supplier and the 

receiving party cannot resolve the objection, the supplier shall be entitled to seek the Court's 

resolution of whether the printed source code in question is narrowly tailored and was printed for 

a permitted purpose. The burden shall be on the receiving party to demonstrate that such printed 

portion of the source code was no more than is reasonably necessary for a permitted purpose and 

not merely printed for the purpose of review and analysis elsewhere. In the event the request is 

for more than 40 continuous pages and the parties are unable to resolve the supplier's objection 

via meeting and conferring, then at the supplier's discretion, no portion of the printed source 

code in question need be delivered to counsel for the receiving party until the issue is resolved by 

the Court. In the event the objection to print 40 continuous pages or less is sustained by the 
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Court, the pages that were subject to the objection shall be returned to supplier within two (2) 

business days. If necessary, the receiving party may request, within 48-hours of the day needed, 

to print additional pages in excess of the 500 pages of total source code for a software release, 

which request the supplier shall not unreasonably deny. 

(vii) In the event the request is for more than 40 continuous pages or 

represents 10% or more of a specific software release, the print out shall be presumed excessive 

and not done for a permitted purpose. The same guidelines set forth previously in this paragraph 

for the meet and confer process and any necessary involvement by the Court to resolve disputes 

relating to printed portions of the code shall apply. Any request for additional pages in excess of 

the 500 pages of total source code for a software release will be provided in no more than 500- 

page increments unless otherwise agreed to by the parties. One page of printed Source Code 

shall mean one column of Source Code printed on one single-sided sheet of paper measuring no 

more than 8 and ½ inches and by 11 inches. Upon printing any such portion of the Source Code, 

the receiving party shall log the location of the electronic file(s) that was/were printed such that 

the electronic file(s) may be readily located on the Source Code Computer. 

(viii) Such logging may include, but is not limited to, complete 

filenames, directory paths, version numbers, and revision numbers. The receiving party shall 

supply this log to the supplying party at the end of each review session. The receiving party's 

failure to adequately log the location of the file(s) it prints shall be a least one non-exclusive 

ground on which the supplying party may object and properly refuse to produce the printed 

pages. In addition to other reasonable steps to maintain the security and confidentiality of the 

supplier's source code, printed copies of the source code maintained by the receiving party must 

be kept in a locked storage container when not in use. No electronic copies of the source code 
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shall be provided by the supplier beyond the Source Code Computer. The supplier shall 

maintain a Source Code access log identifying, for each and every time any Source Code is 

viewed, accessed, or analyzed: (1) the name of each person who accessed the Source Code; (2) 

the date and time of access; (3) the length of time of access: and (4) whether any hard copies of 

any portion of Source Code were printed. 

(ix) All persons who will review a Producing Party's Source Code 

Computers on behalf of a Receiving Party, including members of a Receiving Party's outside 

law firm, shall be identified in writing to the Producing Party at least five (5) days in advance of 

the first time that such person reviews such Source Code. Such identification shall be in addition 

to any other disclosure required under this Order. All persons viewing the Source Code 

Computers shall sign on each day they view the Source Code Computers a log that will include 

the names of persons who enter the locked room to view the Source Code Computers and when 

they enter and depart. The Producing Party shall be entitled to a copy of the log upon one (1) 

day's advance notice to the Receiving Party, but the Producing Party may only request such a log 

one time per month. 

(x) Unless otherwise agreed in advance by the Parties in writing, 

following each day on which inspection is done under this Order, the Receiving Party's outside 

counsel and/or experts shall remove all notes, documents, and all other materials from the Source 

Code Review Room. The Producing Party shall not be responsible for any items left in the room 

following each inspection session. 

(xi) Other than as provided herein, the Receiving Party will not copy, 

remove, or otherwise transfer any Source Code from the Source Code Computers including, 

without limitation, copying, removing, or transfening the Source Code onto any recordable 
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media or recordable device. Except as is allowed by this Protective Order, the Receiving Party 

will not transmit any Source Code in any way from the Producing Party's facilities or the offices 

of its outside counsel of record. Copies of Source Code shall not be mailed except with 

permission by the Producing Party. Any copies of Source Code mailed pursuant to the foregoing 

shall be mailed with a tracking number and require a signature by the recipient. 

(xii) The Receiving Party's outside counsel of record may make no 

more than three (3) additional paper copies of any portions of the Source Code received from a 

Producing Party pursuant to Paragraph 11, not including copies attached to court filings or used 

at depositions, and shall maintain a log of all paper copies of the Source Code. The log shall 

include the names of the reviewers and/or recipients of paper copies and locations where the 

paper copies are stored. Upon one (1) day's advance notice to the Receiving Party by the 

Producing Party, the Receiving Party shall provide a copy of this log to the Producing Party, but 

the Producing Party may only request such a log one time per month. 

(xiii) The Receiving Party's outside counsel of record and any person 

receiving a copy of any Source Code shall maintain and store any paper copies of the Source 

Code at their offices in a manner that prevents duplication of or unauthorized access to the 

Source Code, including, without limitation, storing the Source Code in a locked room or cabinet 

at all times when it is not in use. 

(xiv) Copies of Source Code that are marked as deposition exhibits shall 

not be provided to the Court Reporter or attached to deposition transcripts; rather, the deposition 

record will identify the exhibit by its production numbers. 

(xv) Except as provided in this sub-paragraph, absent express written 

permission from the Producing Party, the Receiving Party may not create electronic images, or 
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any other images, or make electronic copies, of the Source Code from any paper copy of Source 

Code for use in any manner (including by way of example only, the Receiving Party may not 

scan the Source Code to a PDF or photograph the code) except in preparation for or in 

connection with: (i) filing (under seal) and service of papers, motions, and pleadings; (ii) expert 

reports; and (iii) a hearing or trial in this matter. Images or copies of Source Code shall not be 

included in correspondence between the Parties (references to production numbers shall be used 

instead), and shall be omitted from pleadings and other papers whenever possible. If a Party 

reasonably believes that it needs to submit a portion of Source Code as part of a filing with the 

Court, the Parties shall meet and confer as to how to make such a filing while protecting the 

confidentiality of the Source Code. If a Producing Party agrees to produce an electronic copy of 

all or any portion of its Source Code or provide written permission to the Receiving Party that an 

electronic or any other copy needs to be made for a Court filing, the Receiving Party's 

communication and/or disclosure of electronic files or other materials containing any portion of 

Source Code (paper or electronic) shall at all times be limited solely to individuals who are 

expressly authorized to view Source Code under the provisions of this Order. Where the 

Producing Party has provided the express written permission required under this provision for a 

Receiving Party to create electronic copies of Source Code, the Receiving Party shall maintain a 

log of all such electronic copies of any portion of Source Code in its possession or in the 

possession of its retained consultants, including the names of the reviewers and/or recipients of 

any such electronic copies, and the locations where the electronic copies are stored. 

Additionally, any such electronic copies must be labeled "CONFIDENTIAL ATTORNEYS' 

EYES ONLY SOURCE CODE" as provided for in this Order. 
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12. LIMITATIONS ON THE USE OF PROTECTED MATERIAL 

(a) Protected Material shall be held in confidence by each person to whom it 

is disclosed, shall be used only for purposes of this litigation, shall not be used for any business 

purpose, and shall not be disclosed to any person who is not entitled to receive such information 

as herein provided. 

(b) Except as may be otherwise ordered by the Court, any person may be 

examined as a witness at deposition and trial and may testify concerning all Protected Material of 

which such person has prior knowledge as set forth below: 

(i) A present director, officer, and/or employee of a producing party 

may be examined at deposition and may testify concerning all Protected Material which has been 

produced by that party; 

(ii) A former director, officer, and/or employee of a producing party 

may be examined at deposition and may testify concerning all Protected Material of the 

producing party that appears on its face or is established from other documents or testimony to 

have been previously received from or communicated to that person and of which he or she has 

prior knowledge, including any Protected Material that refers to matters of which the witness has 

personal knowledge, has been produced by that party, and pertains to the period or periods of his 

or her employment; 

(iii) Non-parties may be examined during deposition or testify 

concerning any Protected Material of a producing party that appears on its face or from other 

documents or testimony to have been received from or communicated to the non-party as a result 

of any contact or relationship with the producing party, or a representative of such producing 

party. 
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(iv) Any person other than the witness, his or her attorney(s), and any 

person qualified to receive Protected Material under this Order shall be excluded from the 

portion of the examination concerning such information, unless the producing party consents to 

persons other than qualified recipients being present at the examination 

(c) If the Outside Counsel for a Defendant attending a deposition is not 

qualified under this Order to receive Protected Material, then prior to the examination, the 

attorney shall be requested to provide a Confidentiality Agreement, in the form of Attachment A 

hereto, that he or she will comply with the terms of this Order and maintain the confidentiality of 

the Protected Material disclosed during the course of the examination. 

(d) If a witness under sections (ii) and (iii) above is represented by an attorney 

who is not qualified under this Order to receive Protected Material, then prior to the examination, 

the attorney shall be requested to provide a Confidentiality Agreement, in the form of 

Attachment A hereto, that he or she will comply with the terms of this Order and maintain the 

confidentiality of the Protected Material disclosed during the course of the examination. In the 

event that such attorney declines to sign such a Confidentiality Agreement, prior to the 

examination, the parties, by their attorneys, shall jointly seek a Protective Order from the Court 

prohibiting such attorney from disclosing such Protected Material. 

13. NOTICE OF DISCLOSURE 

(a) Prior to disclosing any Protected Material to any person described in 

Paragraphs 8(b)(iii), 8(b)(iv), 9(b)(iii), 9(b)(iv), or 1O(c)(iii) (referenced below as "Person"), the 

Party seeking to disclose such information shall provide the Producing Party with written notice 

that includes: (i) the name of the Person; (ii) the present employer and title of the Person; (iii) an 

identification of all of the Person's past or current employment or consulting relationships, 
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including direct relationships and relationships through entities owned or controlled by the 

Person; (iv) an up-to-date curriculum vitae of the Person; and (v) a list of the cases in which the 

Person has testified at deposition or trial within the last five (5) years. Said written notice shall 

include an identification of any individual or entity with or for whom the person is employed or 

to whom the person provides consulting services relating to the design, development, operation, 

or patenting of encrypted channels, including VPN, or DNS services, or relating to the subject 

matter of the Patents-in-suit, including, but not limited to, the acquisition of intellectual property 

assets relating to encrypted channels, including VPN, or DNS services. The Party seeking to 

disclose Protected Material shall provide such other information regarding the Person's 

professional activities reasonably requested by the Producing Party for it to evaluate whether 

good cause exists to object to the disclosure of Protected Material to the outside expert or 

consultant. During the pendency of and for a period of one (1) year after the final resolution of 

this action, including all appeals, the Party seeking to disclose Protected Material shall 

immediately provide written notice of any known change with respect to the Person's 

involvement in the design, development, operation or patenting of encrypted channels, including 

VPN, or DNS services, or the acquisition of intellectual property assets relating to the subject 

matter of the Patents-in-suit, including, but not limited to, encrypted channels, including VPN, or 

DNS services. 

(b) Within seven (7) days of receipt of the disclosure of the Person, the 

Producing Party or Parties may object in writing to the Person for good cause. In the absence of 

an objection at the end of the seven (7) day period, the Person shall be deemed approved under 

this Protective Order. There shall be no disclosure of Protected Material to the Person prior to 

expiration of this seven (7) day period. If the Producing Party objects to disclosure to the Person 
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within such seven (7) day period, the Parties shall meet and confer via telephone or in person 

within seven (7) days following the objection and attempt in good faith to resolve the dispute on 

an informal basis. If the dispute is not resolved, the Party objecting to the disclosure will have 

seven (7) days from the date of the meet and confer to seek relief from the Court. If relief is not 

sought from the Court within that time, the objection shall be deemed withdrawn. If relief is 

sought, designated materials shall not be disclosed to the Person in question until the Court 

resolves the objection. 

(c) For purposes of this section, "good cause" shall include an objectively 

reasonable concern that the Person will, advertently or inadvertently, use or disclose Discovery 

Materials in a way or ways that are inconsistent with the provisions contained in this Order. 

(d) Prior to receiving any Protected Material under this Order, the Person 

must execute a copy of the "Agreement to Be Bound by Protective Order" (Exhibit A hereto) and 

serve it on all Parties. 

(e) An initial failure to object to a Person under this Paragraph 12 shall not 

preclude the non-objecting Party from later objecting to continued access by that Person for 

actual violations of this Protective Order. If an objection is made, the Parties shall meet and 

confer via telephone or in person within seven (7) days following the objection and attempt in 

good faith to resolve the dispute informally. If the dispute is not resolved, the Party objecting to 

the disclosure will have seven (7) days from the date of the meet and confer to seek relief from 

the Court. The designated Person may continue to have access to information that was provided 

to such Person prior to the date of the objection. If a later objection is made, no further Protected 

Material shall be disclosed to the Person until the Court resolves the matter or the Producing 

Party withdraws its objection. Notwithstanding the foregoing, if the Producing Party fails to 
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move for a protective order within seven (7) business days after the meet and confer, further 

Protected Material may thereafter be provided to the Person. 

14. CHALLENGING DESIGNATIONS OF PROTECTED MATERIAL 

(a) A Party shall not be obligated to challenge the propriety of any 

designation of Discovery Material under this Order at the time the designation is made, and a 

failure to do so shall not preclude a subsequent challenge thereto. 

(b) Any challenge to a designation of Discovery Material under this Order 

shall be written, shall be served on outside counsel for the Producing Party, shall particularly 

identify the documents or information that the Receiving Party contends should be differently 

designated, and shall state the grounds for the objection. Thereafter, further protection of such 

material shall be resolved in accordance with the following procedures: 

(i) The objecting Party shall have the burden of confening either in 

person, in writing, or by telephone with the Producing Party claiming protection (as well as any 

other interested party) in a good faith effort to resolve the dispute. The Producing Party shall 

have the burden of justifying the designation; 

(ii) Failing agreement, the Receiving Party may bring a motion to the 

Court for a ruling that the Discovery Material in question is not entitled to the status and 

protection of the Producing Party's designation. The Parties' entry into this Order shall not 

preclude or prejudice either Party from arguing for or against any designation, establish any 

presumption that a particular designation is valid, or alter the burden of proof that would 

otherwise apply in a dispute over discovery or disclosure of information; 

(iii) Notwithstanding any challenge to a designation, the Discovery 

Material in question shall continue to be treated as designated under this Order until one of the 
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following occurs: (a) the Party who designated the Discovery Material in question withdraws 

such designation in writing; or (b) the Court rules that the Discovery Material in question is 

not entitled to the designation. 

15. SUBPOENAS OR COURT ORDERS 

(a) If at any time Protected Material is subpoenaed by any court, arbitral, 

administrative, or legislative body, the Party to whom the subpoena or other request is directed 

shall immediately give prompt written notice thereof to every Party who has produced such 

Discovery Material and to its counsel and shall provide each such Party with an opportunity to 

move for a protective order regarding the production of Protected Materials implicated by the 

subpoena. 

16. FILING PROTECTED MATERIAL 

(a) Absent written permission from the Producing Party or a court Order 

secured after appropriate notice to all interested persons, a Receiving Party may not file in the 

public record any Protected Material. Any briefs, transcripts, exhibits, depositions, or documents 

which are filed with the Court which comprise, embody, summarize, discuss, or quote from 

Protected Material shall be sealed, unless the parties otherwise agree in writing or the Court 

otherwise orders. Where reasonably practicable, only the portions of documents consisting of 

such items or information shall be lodged under seal. 

(b) Filing or lodging Protected Material under seal shall be made in 

compliance with Local Rule CV 5(a)(7), or if electronic submission is impossible, in sealed 

envelopes or other appropriate sealed containers. Each sealed envelope or container shall be 

endorsed with the title and case number of this action, and a statement in substantially the 

following form: 
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CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER. THE 
MATERIALS CONTAINED HEREIN HAVE BEEN 
DESIGNATED AS "CONFIDENTIAL," "CONFIDENTIAL 
ATTORNEYS' EYES ONLY," or "CONFIDENTIAL OUTSIDE 
ATTORNEYS' EYES ONLY SOURCE CODE," PURSUANT 
TO PROTECTIVE ORDER AND MAY NOT BE EXAMINED 
OR COPIED EXCEPT BY THE COURT OR PURSUANT TO 
COURT ORDER. 

(c) Nothing in this section shall in any way limit or detract from this Order's 

requirements as to Source Code. 

17. INADVERTENT DISCLOSURE OF PRIVILEGED MATERIAL 

(a) The inadvertent production by a Party of Discovery Material subject to the 

attorney-client privilege, work-product protection, or any other applicable privilege or 

protection, despite the Producing Party's reasonable efforts to prescreen such Discovery Material 

prior to production, will not waive the applicable privilege and/or protection if a request for 

return of such inadvertently produced Discovery Material is made promptly after the Producing 

Party learns of its inadvertent production. 

(b) Upon a request from any Producing Party who has inadvertently produced 

Discovery Material that it believes is privileged and/or protected, each Receiving Party shall 

immediately return such Protected Material or Discovery Material and all copies, including those 

that have been shared with experts, consultants, and vendors, to the Producing Party, except for 

any pages containing privileged markings by the Receiving Party which shall instead be destroyed 

and certified as such by the Receiving Party to the Producing Party. Each Receiving Party shall 

confirm in writing that all such documents or information have been returned or destroyed within 

five (5) business days of the request. 

(c) Nothing herein shall prevent the Receiving Party from preparing a record 

for its own use containing the date, author, addresses, and topic of the inadvertently produced 
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Discovery Material and such other information as is reasonably necessary to identify the 

Discovery Material and describe its nature to the Court in any motion to compel production of 

the Discovery Material. Any motion to compel production of the inadvertently produced 

Discovery Material shall be filed under seal and shall not assert as a ground for production the 

fact of the inadvertent or unintentional production, nor shall the motion disclose or otherwise use 

the content of the inadvertently or unintentionally produced document or information in any way 

beyond that which is reasonably necessary to identify the Discovery Material and describe its 

nature to the Court. 

18. INADVERTENT FAILURE TO DESIGNATE PROPERLY 

(a) The inadvertent failure by a Producing Party to designate Discovery 

Material as Protected Material with one of the designations provided for under this Order shall 

not waive any such designation provided that the Producing Party notifies all Receiving Parties 

that such Discovery Material is protected under one of the categories of this Order within 

fourteen (14) days of the Producing Party learning of the inadvertent failure to designate. The 

Producing Party shall reproduce the Protected Material with the conect confidentiality 

designation within seven (7) days upon its notification to the Receiving Parties. Upon receiving 

the Protected Material with the conect confidentiality designation, the Receiving Parties shall 

destroy all Discovery Material that was not designated properly. 

(b) A Receiving Party shall not be in breach of this Order for any use of such 

Discovery Material before the Receiving Party receives the Protected Material with the correct 

confidentiality designation, unless an objectively reasonable person would have realized that the 

Discovery Material should have been appropriately designated with a confidentiality designation 

under this Order. Once a Receiving Party has received the Protected Material with the correct 
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confidentiality designation, the Receiving Party shall treat such Discovery Material (subject to the 

exception in Paragraph 18(c) below) at the appropriately designated level pursuant to the terms of 

this Order. 

(c) Protected Material produced without the designation of 

"CONFIDENTIAL," "CONFIDENTIAL ATTORNEYS' EYES ONLY" or 

"CONFIDENTIAL ATTORNEYS' EYES ONLY SOURCE CODE" may be so designated 

subsequent to production when the Producing Party failed to make such designation at the time 

of production through inadvertence or enor. If Discovery Material is designated subsequent to 

production, the Receiving Party promptly shall collect any copies that have been provided to 

individuals so that they can be re-labeled with the "CONFIDENTIAL," "CONFIDENTIAL 

ATTORNEYS' EYES ONLY" or "CONFIDENTIAL ATTORNEYS' EYES ONLY 

SOURCE CODE" designation. Notwithstanding the above, such subsequent designation of 

"CONFIDENTIAL," "CONFIDENTIAL ATTORNEYS' EYES ONLY" or 

"CONFIDENTIAL ATTORNEYS' EYES ONLY SOURCE CODE" shall apply on a going 

forward basis and shall not disqualify anyone who reviewed "CONFIDENTIAL," 

"CONFIDENTIAL ATTORNEYS' EYES ONLY" or "CONFIDENTIAL ATTORNEYS' 

EYES ONLY SOURCE CODE" materials while the materials were not marked 

"CONFIDENTIAL ATTORNEYS' EYES ONLY" or "CONFIDENTIAL ATTORNEYS' 

EYES ONLY SOURCE CODE" from engaging in the activities set forth in Paragraph 6. 

19. INADVERTENT DISCLOSURE NOT AUTHORIZED BY ORDER 

(a) In the event of a disclosure of any Discovery Material pursuant to this 

Order to any person or persons not authorized to receive such disclosure under this Protective 

Order, the Party responsible for having made such disclosure, and each Party with knowledge 
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thereof, shall immediately notify counsel for the Producing Party whose Discovery Material has 

been disclosed and provide to such counsel all known relevant information concerning the nature 

and circumstances of the disclosure. The responsible disclosing Party shall also promptly take 

all reasonable measures to retrieve the improperly disclosed Discovery Material and to ensure 

that no further or greater unauthorized disclosure and/or use thereof is made 

(b) Unauthorized or inadvertent disclosure does not change the status of 

Discovery Material or waive the right to hold the disclosed document or information as 

Protected. 

20. FINAL DISPOSITION 

(a) Not later than thirty (30) days after the Final Disposition of this case, each 

Party shall return all Discovery Material (except CONFIDENTIAL ATTORNEYS' EYES 

ONLY SOURCE CODE materials) of a Producing Party to the respective outside counsel of 

the Producing Party or destroy such Material. Within ten (10) days after the final conclusion of 

this Action, including any appeals, all CONFIDENTIAL ATTORNEYS' EYES ONLY 

SOURCE CODE materials produced by any party shall be either destroyed or returned to the 

producing party along with certification by outside counsel of record and any other individuals 

who accessed such materials that all such materials have been either returned or destroyed. For 

purposes of this Order, "Final Disposition" occurs after an order, mandate, or dismissal finally 

terminating the above-captioned action with prejudice, including all appeals. 

(b) All Parties that have received any such Discovery Material shall certify in 

writing that all such materials have been returned to the respective outside counsel of the 

Producing Party or destroyed. Notwithstanding the provisions for return of Discovery Material, 

outside counsel may retain one set of pleadings, correspondence and attorney and consultant 
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work product (but not document productions) for archival purposes, but must return any 

pleadings, conespondence, and consultant work product that contain Source Code. 

(c) The provisions of paragraphs 20 (a) and (b) shall not apply where this 

action has been terminated as to one or more parties by dismissal, judgment, or settlement, in 

which case counsel for the party or parties receiving Protected Materials shall destroy or return 

these materials to counsel for the party or parties disclosing these materials within thirty (30) 

days of such termination. 

21. DISCOVERY FROM EXPERTS OR CONSULTANTS 

(a) Absent good cause, drafts of reports of testifying experts, and reports and 

other written materials, including drafts, of consulting experts, shall not be discoverable, 

including information protected by Federal Rule of Civil Procedure 26. 

(b) Reports and materials exempt from discovery under the foregoing 

Paragraph shall be treated as attorney work product for the purposes of this case and Protective 

Order. 

(c) Testifying experts shall not be subject to discovery with respect to any 

draft of his or her report(s) in this case. Draft reports, notes, or outlines for draft reports 

developed and drafted by the testifying expert and/or his or her staff are also exempt from 

discovery. 

(d) Discovery of materials provided to testifying experts shall be governed by 

the provisions of Federal Rule of Civil Procedure 26. 

(e) No conversations or e-mail communications between counsel and any 

testifying expert will be subject to discovery unless the conversations or e-mail communications 

are relied upon (or pertain to the same subject matter as other conversations or e-mail 
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communications relied upon) by such experts in formulating opinions or asserting facts that are 

presented in reports or trial or deposition testimony in this case. 

(f) Materials, communications, and other information exempt from discovery 

under the foregoing Paragraphs 20(a)(e) shall be treated as attorney-work product for the 

purposes of this litigation and Order. 

(g) Nothing in Paragraphs 20(a)(e) shall alter or change in any way the 

requirements in Paragraph 11 regarding printing of Source Code, and Paragraph 11 shall control 

in the event of any conflict. 

22. EXPORT CONTROL REQUIREMENTS 

(a) The Receiving Party acknowledges that the Protected Materials received 

under this Protective Order may be subject to export controls under the laws of the United States 

and other applicable laws. The Receiving Party shall comply with such laws and agrees not to 

knowingly export, re-export or transfer Protected Materials of the Producing Party without first 

obtaining all required United States or any other applicable authorizations or licenses. The 

Receiving Party acknowledges that Protected Materials disclosed by the producing party may be 

subject to, including but not limited to, the U.S. Export Administration Regulations (EAR), 

Export Control Classification Number (ECCN) 5E001 pertaining to Dynamic Adaptive Routing, 

Optical Switching, SS7, non-aggregated port speed data transfer rates exceeding 15Gbps; and 

ECCN 5E002 cryptography. 

(b) The Receiving Party agrees to maintain adequate controls to prevent 

nationals of countries listed in the EAR, Part 740 Supplement No. 1, Country Group D: 1 or E 

from accessing the Producing Party's Protected Materials, subject to ECCN 5E001; or nationals 

outside the U.S. and Canada from accessing such Protected Materials, subject to ECCN 5E002 
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without U.S. Government authorization. The Receiving Party furthermore, agrees to notify the 

Producing Party prior to granting a foreign national, of countries listed in the groups D: 1 or E, 

access to the Standalone Computer, access to hard copies of Protected Materials, or placement on 

a project requiring receipt or review of the Producing Party's Protected Materials. The term 

"national" is defined as any person who is not a U.S. person or national/citizen, lawful 

permanent resident, person granted asylee or refugee status, or temporary resident granted 

amnesty. 

23. MISCELLANEOUS 

(a) Right to Further Relief. Nothing in this Order abridges the right of any 

person to seek its modification by the Court in the future. By stipulating to this Order, the 

Parties do not waive the right to argue that certain material may require additional or different 

confidentiality protections than those set forth herein. 

(b) Termination of Matter and Retention of Jurisdiction. The Parties agree 

that the terms of this Protective Order shall survive and remain in effect after the Final 

Determination of the above-captioned matter. The Court shall retain jurisdiction after Final 

Determination of this matter to hear and resolve any disputes arising out of this Protective Order. 

(c) Successors. This Order shall be binding upon the Parties hereto, their 

attorneys, and their successors, executors, personal representatives, administrators, heirs, legal 

representatives, assigns, subsidiaries, divisions, employees, agents, retained consultants and 

experts, and any persons or organizations over which they have direct control. 

(d) Right to Assert Other Objections. By stipulating to the entry of this 

Protective Order, no Party waives any right it otherwise would have to object to disclosing or 

producing any information or item. Similarly, no Party waives any right to object on any ground 
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to use in evidence of any of the material covered by this Protective Order. This Order shall not 

constitute a waiver of the right of any Party to claim in this action or otherwise that any 

Discovery Material, or any portion thereof, is privileged or otherwise non-discoverable, or is not 

admissible in evidence in this action or any other proceeding. 

(e) Burdens of Proof. Notwithstanding anything to the contrary above, 

nothing in this Protective Order shall be construed to change the burdens of proof or legal 

standards applicable in disputes regarding whether particular Discovery Material is confidential, 

which level of confidentiality is appropriate, whether disclosure should be restricted, and if so, 

what restrictions should apply. 

(f) Modification by Court. This Order is subject to further court order based 

upon public policy or other considerations, and the Court may modify this Order sua sponte in 

the interests of justice. The United States District Court for Eastern District of Texas is 

responsible for the interpretation and enforcement of this Order. All disputes concerning 

Protected Material, however designated, produced under the protection of this Order shall be 

resolved by the United States District Court for the Eastern District of Texas. 

(g) Discovery Rules Remain Unchanged. Nothing herein shall alter or change 

in any way the discovery provisions of the Federal Rules of Civil Procedure, the Local Rules for 

the United States District Court for the Eastern District of Texas, or the Court's own orders. 

Identification of any individual pursuant to this Protective Order does not make that individual 

available for deposition or any other form of discovery outside of the restrictions and procedures 

of the Federal Rules of Civil Procedure, the Local Rules for the United States District Court for 

the Eastern District of Texas, or the Court's own orders; 
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(h) Until such time as this Protective Order has been entered by the Court, the 

parties agree that upon the execution by the Parties, the Protective Order will be treated as 

though it has been "So Ordered." 

(i) Attorneys and witnesses are prohibited from arguing or implying at trial 

that a witness for a Party should have or could have received or reviewed information protected 

by this Order if this Order prohibits that witness from receiving or reviewing such information. 

So ORDERED and SIGNED this 9th day of December, 2011. 

LEONARD DAVIS 
UNITED STATES DISTRICT JUDGE 
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EXHIBIT A 

I, ________________________________, acknowledge and declare that I have received a 

copy of the Protective Order ("Order") in VirnetX Inc. v. Mitel Networks Corporation, et al., 

United States District Court, Eastern District of Texas, Tyler Division, Civil Action No. 6:11- 

cv-00018. Having read and understood the terms of the Order, I agree to be bound by the 

terms of the Order and consent to the jurisdiction of said Court for the purpose of any 

proceeding to enforce the terms of the Order. 

Name of individual: 

Present occupation/job description: 

Name of Company or Firm: 

Address: 

Dated: 

IlSignaturel 
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CERTIFICATE OF SERVICE 

The undersigned certifies that the foregoing document was served via electronic 

mail on all counsel of record on this 30th day of March, 2012 

 
 
/s/  Alexandra C. Fennell    
Alexandra C. Fennell 
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